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ais Í Wives P. 


COLUMBIA BROADCASTING SYSTEM 
Before: 
vs. HON. MORRIS E. LASKER, 
District Judge. 
AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS & PUBLISHERS, et аз, 69 Civ. 5740 


Defendants. 


New York, May 31, 1973 


STENOGRAPHER'S 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., МҮ. 10007 TELEPHONE: CORTLAND 7-4580 


Columo:a Broadcasting System 
vs. | 69 Civ. 5740 
Anerican Society of Composers, 


Althors and Publishers, et al. 


New York, Hew York, 
itay 31, 1973 ~ 10:00 A.M. 


(Trial resumed.) 


MARKS resumed. 

MR. TOPKIS: If your Попог please, »efcre we 
begin, we were asked yesterday to check into the reporting 
by CTN of use of performances of commercials that were 
put into our data processing with the code number 26, 
iadicating that they were jingles. 

THE COURT: Right. 

MR, TOPKIS: We checked the first quarter of 
1372, as to which we have been exchanging data generally, 
it having been the most recent quarter that was available 
wien we began checking records, and we discovered that CTN 
had xeported to us 62 jingles during that period, and those 


jingles were all published by J. Walter Thompson. There 


w2re six commercials all told performed, a total of 62 times; 


I can say further that according to our records 


SOUTHERN CISTRICT COURT REF2RTERS 
UNITED STATES COURT Hous = 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 7-456) 


Y3) 


"hb Harks-cross 2626 


пспе of those six jingles, was written cy ал ASCAP 


which 


tember, 


suggests, I am told, that the people who 


wrote them were either employees of JW? or workers for 


Li-e o: some kind or another. 


we would have known that. 


If they belonged to BMI 


MR, HRUSKA: Your Honor, in tae light oí 


that statement, I would like to press a request for a со әу 


of the ASCAF «quarterly detail 


referred to. My understanding is that i* wovld take vro»aL 


report thet ir. Topkis hes 


less than a half hour to duplicate that tide. 


MR. TOPKIS: It is right here, 


MR, HLUSKA: You 


MR. TOPKI:: Yes, 


have it here? 


MR, HRUSKA: If we could have that, we could 


check -- 


THE COURT: Is it 


з tape or a »rintout? 


MR. HRUSKA: We wojld like to nave the tape, 


your Honor, It is obviously а lot easier сэ work with 


ТИГ COURT: Maybe 


or why it is so obvious, 


a computerized tape than it is manually by printout. 


f don't understand why it 


MR. HRUSKA: Because the machine can do the 


tabulations, 


HR. TOPKIS: I am delighted to make this 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 


TELEPHONE: OVF: "LAND 7-4580 


ә 


y 


ә 


* 
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ava: lable to you, Why bother with the tape? 
TE COURT; Let ne ask you this, Mr. liruska: 
Would you mind looking over what is available 
at а time when you can and see if it is satisfactory to уса, 
ІТ it isn't, why, then I will be giad to hear why you 
should have the tape. 
CLOSf-EXAMIHATION (continued? 
BY ME. FPUSKA: 

О Yescerday, Мг. Marks, on Page 24?) of the 
tzantcoxipt of your direct examination, you were discussiiq 
non-cuvalified background use, that is, non-yualified 
ru Scan composi-ionz used as background in vbe Catejory "9, 


You remember that? 


A Yes, I do. 
Q A question was put to you at Line 16: 
"0 And if there were nine minutes of it it woul 


get almost as much as a feature performance? 
"A That's correct." 
That isn't correct, is it, Mr. Marks’ 
д, Well, you remember that tre credir fer 10n- 
yvalifiea backgroffn. is 27.5 per cent fcr гасп three тіп:+.:5, 


ten Tultjrly the 27.5 by 3, you Jet the figure by which -= 


which indicates the amount that it would jet in relazior 
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to 100 per cent. I quess it is a judgment 2: to whether 
that is aimost as much as a feature or not almost as muci. 


Q That is not what I am talking aut though, Mr. 
Marks. We are talking арос a Single prog: is, асе we, Lack=| 
ground works used on а sigle television pe :4xon" 

A That’s correct, 

Q Isn't there a limit of 40 per cort of а use | 
ciedit fur backjround, cue, bridge music use. on a single | 

| 
program, non-qualified works? | 

A Hot that І can recall. 

Q I quess this is probably more of a tost of memor 
than anything else. 

A l am sure it is. 

Q There is a provision in the ASCap weightinc 
formula w*ich strikes me as reading on this -- 

THE COURT: Can somebody furnish ne a copy? 


Look at Page 9 of the weighting formula. 


MR, HRUSKA: Yes, your Honor. 
MR. BAKER: The pages are renumbered. It is 
the last rage 9, your Полог. 


MR. URUSKA: Page 9 in my copy. 


THE COURT: There are two page nines in this 
hook, I have it though. 
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| 
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Marks-cross 


! 
| 
! 
Q On my Page 9 there is a clauge at the end | 


| of a rather lengthy description which says "No work shall 


Cn 


| | 
| receive credit for background, cue ог bridge use under | 
| | | 
| this provision," and I might remark here that the provision 

| is dealing with non-qualified works "of more than 40 


i per cent of a use credit for a single program," 


1 
е А I think the problem is, Mr. Hruska, that th? | 
© | j 
| | provision that this applies to is the provision which | 
? does not talk about the 27.5 per cent for three minutes, | 
> fi | 
É but the provision that talks about the flat 20 per cent oi | 
the use credit. | 
(d If the particular work used as background j 
4 | і | 

| has been commercially published for general public dist-i- | 


bution and sale -- 
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Where do you see this? 


-à 


A That is on the preceding -- you notice it says 


at the bottom of the page, "Anything to the contrary not- 


withstanding,” after the discussion of the 27.5 per 
cent for three minutes? 

Q Yes. 

А. It says: 

“Anything to the contrary notwithstanding, 
any nonqualifying work which has been commercially 
published for general public distribution and sale, 
or of which a commercial recording has baen made as a 
single for general public distribution and sale, and five 
feature playings of which have been recorded in the 
society's local radío sample survey during the five pre- 
ceding fiscal survey years, shall receive not less than 
20 per cent of a use credit for the first performance 
as background, cue or bridge music on a single program 
and 2 per cent of a use credit for each subsequent such 
performance on such prograx, provided that no work 
shall receive credit for background, cue or bridge use 
under this provisio: of more than 40 per oent of a use 
credit for a single program." 

THE COURT: Is your point, Mr. Marks, 
that the key words for your purposes are "under thís pro- 
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vision"? 

THE WITNESS: Yes. It applies to that. 
Remember yesterday we were looking at the symbols, your 


Honor, we had a symbol for a 20 per cent background if 


it had gotten a certain number of local radio playings -- 


THE COURT: Yes. It is 36, I think. 
THE WITNESS: Yes, I think it is 36, your 
The limit is on that provision. 

Not on all of subparagraph B of paragraph 3? 

THE COURT: May I make this suggestion: 
today, of course, is the last day that we have allotted 
for trial time until we fine some more. This seems 
to be such a highly technical legai questicn that if it 
seems significant to the parties I think it ought to be 
handled by a memorandum supplemented by affidavit, if 
you wish. It seems to me a peripheral question, anyway, 
and it could go on quite a long time if we did it by 
live testimony. 

Q Just to clear this up, is it true tiiat for 
the same duration of play a qualifying work used as 
background music will always earn more credits than a non- 
qualifying work used as background music? 

А Well, generally speaking, Mr. Hruska -- I 
want to make this clear as possible — generally speaking, 
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the qualifying work will, as a practical matter, will re- 


ceive more credit than the nonqualifying work. That is 


the purpose of the provision. But you could have a 
Situation where the qualifying work was used for an 
extended duration -- 

Q I say for the same duration. 

A Yes, but it was a very long duration. It 
would keep increasing for the nonqualifying work and not 
for the qualifying work. That is just а — that is a 
rare -- I don't want to give you that, as a practical 
possibility, but it is possible. 

Q But as a general proposition, the nonqualify- 
ing work earns less than the qualifying work? 

А That's correct, as a general proposition. 

Q On this Exhibit AX233, again referring to code 
No. 99, nonqualifying background, there is no amount of 
use credits indicated for performances of less than three 
minutes. 

Could you tell me what percentage of a use 
credit is earned for the use of a nonqualifying work for 
а duration of play of less than 18 seconds? 

A Generally speaking, it is pro rata to the 
time. So if it is less than three minntes it is 
proporticnal to the time. I don't know what the -- 
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t .re is a cutoff at a low level and I don't recall 
what the percentage is. 

Q Would it refresh your re !iection to suggest 
that it is 1 per cent of a use credit? 

^ It may very well be. Whatever the formula 
reads, you know. 


Q If a qualifying work is used for less than 


| jha hurke-cross 2633 | 
| 18 seconds аз background does it retain its 50 рег cent 
| of a use credit earning? 

11 ) А If it is an identifiable performance о? 

that work it does, yes. 

Q So that it is pessible that in a short ura- 
tion of play of less than 18 seconds the qualifying work 
would earn about 50 times more than a nonqualifying work? 

А That's right. If Tea Рог Two were played 
for a limited period of time it would still have that 
recognition that the producer wanted to effect by using 
that work, much more so than a work that was just written 


particularly for that program as fill-in. 


every part of that answer other than "That's ríght." I 
think we are in a situation where Mr. Marks is volunteer- 
ing far more than the question calls for. 


THE COURT: I agree with you that he volun- 
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21 | МА. HRUSKA: Your Honor, I move to strike 
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harm hir explanation did to CBS, nor do I tk'nk it does any 


| 


{ teered quite а iot mor., but I really don't see ^at 
| volved and leave i: there for arguet. 


harm for the Court to have the opinion of the parties in- 


4 MR. HRUSKAs I agree with that, your Honor. 

7 | THE COURT: If you ask me tc ask Mr. Marks 

в not to volunteer I will do so. 

? 1 MR. HRUSKA: І will do that. 

10 THE COURT: I think it will shorten your | 
п { testimony, permit Mr. Hruska to finish his job. | 
14 

10 

17 i 

18 

19 

D 

2) 

2 

2 

ж 
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| BY MR. HRUSKA: 
3 ] Q Am I right in stating, Mr. Marks, that to main- 


tein qualified work status a song needs to generate 2500 


ES 
— — — 


performance credits over a period of five years? 
| A That is correct. 
Q So that on an arithmetical basis 500 perform- 


| гел credits a year will suffice? 


A That's correct, but it's a running addition. 
" iho last five years. One exception there, feature 
1 
i performance. 


THE COURT: You can come off a list? 


THE WITNESS: You can come off, yes, you 


are no longer qualified. These have to be feature 


performance credits, not any performance credits. 


Credits for feature performances. 


Q Do you know how many performance credits 


are earned by a song for a single feature performance on, ~ 


say, the Carol Burnett Show? 


A Not offhand, but I could guess it might be 


600, 700 oredits. 


THE COURT: Por one performance, Mr. Marks? 


THE WITNESS: Yes. 


THE COURT: Опе performance? 


N E BB 


THE WITNESS: That is right. That's a 
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feature performance, your Honor. 

THE COURT: I understand. 

Q Now, suppose a feature performance of a song 
was licensed directly to the producer of the Carol Burnett 
Show. Would that use of the song earn any performance 
credits under the ASCAP distribution system? 

А Сап you repeat the question, please? 

Q Yes, certainly. Suppose that the use of 
a song was licensed directly by the copyright proprietor 
to the producer of the Carol Burnett Show or to tha CBS 
Television Network. Would that song, when used on 
that show, earn any performanoe credits under the ASCAP 
distribution svstem? 

A Under the present syste, if we were advised 
that there were a direct license for that work, the 
work would not be credited. 

THE COURT: Wouldn't there be one possible 
exoeption? You mentioned yesterday that you could, for 
example, leave ASCAP but leave behind, so to speal. what- 
ever repertoir you had licensed to it be^ore that time. 

THE WITNESS: Yes, your Honor. 


THE COURT: In such a case wou ^edits 


be given? I suppose there'd be no direct liveuse then, 
though, so the assumption to your question -- 
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MR, HRUSKA: Right, I had posited a direct 
license, vur Honor. 
BY MR. HRUSKAs 

Q You said yesterday, as I recall it, that about 
80 per cent of the ASCAP moneys distributed to writers were 
distributed under the four-fund plan, and 20 per cent under 
the current == on a current-performance basis. Do you 
remember that? 

A Yes, on the money that is distributed on the 
basis of those two plans. We put that money together, 
that would be about the equivalent. Other money goes 
to writers for awards. 

Q Just to make this crystal clear, does any 
part of that 20 per cent figure include distributions to 
four-fund writers under the current-performance portion 
of their four-fund plan? 

A Mo. 

Q In court yesterday your counsel had a list of 
ASCAP's top 100 writer-distributees or perhaps beyond 
100. Was that a list that is prepared in the ordinary 
course of your business or was it specially prepared for 
this lawsuit? 

A I really don't knew. 


Q Have you ever seen a list of writer-distribatees 
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in the order of magnitude of their distributions? 

A I think that was the first one that I have 
seen of that nature. 


Q Approximately how many of the writers within 


the top 100 distributees are on the four-fund system? 


A I don't know what the division is. 

Q Would the figure of approximately 95 per cent 
refresh your recollection? 

А No, because I really haven't counted them ín 
that respect, so I really don't have a recollection. 

Q Is this an ares that Dr. Fagan would know 
more about? 

A I don't know if he*s counted them. Anybody 
who sat down to count them would know exactly wat the 
answer is. 

MR. HRUSKA: Y might mention, your Honor, 
that Dr. Fagan did testify in a deposition, page 272, 
that the figure was approximately 90 to 95 per cent. 

“THE COURT: What figure is that? 

MR. HRUSKAs This is the percentage of the 
top 100 ASCAP writers, topin terms of the magnitude of 
their distribations, who are in the four-fund system as 
opposed to the current-per?formence system. 

Q Mr. Marks, in dealing with a new writer, rela- 
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tively new, who has manifested some signs of being a 
successful writer of popular music, do you generally 
suggest that that writer go on to the four-fund system? 

A No, I don't generally suggest that he take 
either option. We try to tell him what the options 
are and hawe him meke hís own determination. 

Q What is your opinion? Do you believe that 
generally speaking it is prof. rable for a writer in that 
category to go on to the foui--fund system after, say, sever 
years of current-performance distributions? 

А I think it is entirely up to the writer's — 
to a lot of factors that may not even be present. I 
don't think you can generalize, is what I am saying. 

I think that the writer will hawe his own personal economic 
and other factors to consider in making that determination. 
Q But most writers in that category do go on 

to the four-fund system at some point? 

A Oh, I don't know whether you can say that. 
Are you talking about a new writer? 

Q Wo, I am talking about a writer who has, 
let's say, had two or three good years, the indícations 
are that he is going to be a pretty strong writer, 
enjoy commercial success, and, as I say, he has been on 
a current-performance basis for — what did I say -— two 
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or three years — let's make it four years. At 

that point in time isn't it true that most writers in 
that category will shift or will soon shift to the four- 
fund plan? 

A I really don't know. I haven't oounted the 
numbers on that. You may very well be right and you may 
be wrong. I don't know whether they will shift. 

Q You have no idea of that? 


A No, I don't. I don't have any idea. 


There is an option after three or four years whereby you 


can come in on a current basis and use your credits 
again in the average if you shíft to the four funds, and 
I imagine that many writers take that option. I don't 
know whether the most sucoessful take the option or don’t 
take the option. 
Q I didn't say the most successful, Mr. Marks. 

I am talking about a -- 

THE COURT: Мг. Hruska, it strikes me that 
Mr. Marks simply hasn't studied this question and he doesn't 
know in the sense that lawyers use that word. He may 
have a good feel for the situation but 

MR. HRUSKA: That is exactly what I em 
trying to find out, your Honor, what his feel is for the 
situation. 
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Q What is your impression? Isn't it your in- 
pression that most writers in this category do switch "^ E. 
the four-fund system? 

A You are positing a successful fellow. You 
started thse question by saying somebody who is quite 
successful, and he is on the way up, and doing well, is 
that kind of a person going to switch to the four-fund 
system after three or four years. I am saying I don't 
know. I have had go-rounds with writers who, you know, 
have said, well, they don't want their average; they 
want to depend upon their current year. 

I would say it depends upon the individual, 
and I haven*t really sat down and made a tabulation. 
That's knowable. It's knowable, but I don't know it. 

Q What is the purpose of switching to the 
four-fund plan? Why would a writer in this category 
switch? 

A Well, as I say, it may depend upon factors 


that have nothing to do with ASCAP but you can look at the 


four-fund plan that has an averaging feature, and somebody 

2 | might switch because they want to average their credits, 
they are concerned about ups and downs. 

24 THE COURT: Wouldn't that be the major fac- 

5 | tor? I mean, I don't know how you can answer unless 
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you have made a study of it, but it strikes me it would 
be a very important factor for somebody. 
THE WITNESS: Yes, your Honor. 
THE COURT: Both from a tax point of view 
and from the point of view of economic security. 
pe WITNESS: Yea, your Honor. | I don’t k 
know how important it is under the new tax laws, with 
changes in the rates, but in terms of security, it gives you 
а longer period over which to have some idea of what your 
income is going to be. 
BY MR. HRUSKA: 
Q Let me make sure I understand it. In other 
words, he is deferring part of his current income to 
future years? 
A Wo, he is not deferring anything because there 
ів no —— he does not put anything away. There is no 
vested right to get that money in future years. What 


he is doing is saying, "I want to share in the current 


із." 
If he leaves he understands that he does not, 
he goes on a current basis. He's not deferring anything: 
he*s sharing ourrently on the basis of the average of his 
credits, rather than last year’s == 
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о Let's take а concrete example so we really 
get this clear. Let's take an example of a writer who | 
is on the four-fund system, and for a period of ten | 
years his distributions under the four-fund stem are, | 
let's say, $5000 a year on the average less than they | 


would have been had he elected .o remain on a current- 


| 
performance basis. All right? Is that a realistic 
example, _ the way? 
THE COURT: I suppose it depends upon the 
scope of the man*s earnings cs to whether 5000 differ- - 
ential is realistic or not. If the man's enrnings were 
ordinarily 6000 and he got 5000 less — 
MR. HRUSKA: Right, your Honor. 
BY MR. HRUSKAs 
О What I mean when I say realistic, is this 
something that realistically could occur with some degree 
of frequency under the ASCAP system as it now exists? 
A Well, if you are saying is it possible 
that he will make less per year on a four-fund basis than ; 
he would have gotten on a current basis, the answer is yes. 
Whether it was 5000 or 500 or, you know, a figure picked 
out of the air, X will think about it, if you want. 
Q Is à figure like $5000 a realistic figure? 
Аге we in a range of magnitude that is way off? 
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A Kr. Hruska, it depends. You know, the four- 
fund system depends upon his average, where it is going, 
how many performances he has cuzrently in current per- 
formance, what his years of seniority are. What the mix 
would be to produce a $5000 differance, I don't know. 

Q I am not asking that, Mr. Marks. I am 
simply asking in terms of ranges, is a figure in the 
range of $5000 realistic in the sense that it could happen 
with some frequency under the ASCAP system or із the 
ange closer to $100,000 on ome side or 5 cents on the other 
side? 

А Well, now you Зате shanged the question, 
baven*t you? You want to know whethor it is closer to 
106,000 or 5 cents, and I would think it is closer to 
5000 than it is to 100,000 or 5 cents. 

Q Would you agree with me that $5000, or a 
figure in the range of 4500 or $6000 was a realistic 
figure? 

THE COURT: As a differential betwen what 


aman, moderately successful man, might earn in one 


situation or. the other. 


MR, HRUSKA: Right. 
A Again, I have stated that it is closer to 
that figure than to the other figures you have given me, 
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but, you know, I have difficulty sitting here and pic- = 
turing a few thousand writers on this system and what the 
difference is. I don't really know and I don't want 

to mislead you by giving you a figure that I am not at least | 
sure is in the ball park. It oertainly is closer to that 
figure than 100,000 or 5 cents, right. 

Q Let's continue with this assumption. This 
means for a period of 10 years this writer, ASCAP writer, 
would have earned $50,000 less operating, as he was, une 
under the four-fund system than he would have earned 
on a current-performanoe basis. If that writer continues 
in his ASCAP membership and continues to receive distribu- 
tions under the four-fund system, he does not lose 
that $50,000, does he? 

A He may or may not, depending upon — first of 
all I have trouble with your $50,000. This degree 
of constancy that you posit I just don’t think is there. 
You are saying it may be there, I am going along and say- 
ing it may be there. But you are trying to make this 
an example of what is, and I am not sure I can agree 
with you on that, 

vecondly, it is going to depend -- everybody 

who is on the four-fund system is, as 9 said, sharing in 

the current fund. Whether that is going to increase in 
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| his favor or decrease in going to depend upon what the 
3 | income of the society is, what the division is between 


the current performance and the four funds are. 
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Q All right, Let's assume that the ASCAP total 
distributable income remains constant throughout the 
rest of this writer's tenure as an ASCAP member, Under 


those circumstances he will not lose the $50,000, will 


he? 
A Well, in this world that you are projecting -- 
Q Yes, sir. | 
A -- and taking all your ausumpticns as being 


assumptions, even though they are unrealistic, the answer 
would be that he would cooperate along the same way that 
he had been doing. 

Now we know that, you know, those assumptions 


are not necessarily true. 


Q Will he lose the $50,000 under chose assumptionis 


or not? I would like a yes or no answer to that question, 
Mr. Marks. 

T’ 2 COURT: I think I can answer that as well 
as the witness, if we agree that all the assumptions exist, 


Anybody cen. lie wouldn't. 


Q Do you agree with that, Mr. Marks? 
A No, I am not sure that I can agree. Now what 
happens? 


THE COURT: Why do you need to persuade him if 
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you persuaded me? 
MR. HRUSKA: I withdraw the ques tion. 
THE COURT: Let me see, I want to sum this 
up, what I get from this exchange, and this testimony is -- 
THE WITNESS: Your Honor, may I add one facto- 
here? 
THE COURT: Wait till you hear all the factors 
ї at putting in and you can add whatever you think is 
recessary. 
That someone going into the four funds certainly 
goes in tecause, among other reasons, he will average his 
| 


income over the period of time. If you assume that the fund 


will produce the same every узаг and if he stays in it 


as long as necessary, he will come out even in the end for | 
| 


the flat total of earnings. 

I agree with Mr. Marks t hat such an assumpt ion 
is not necessarily valid if for no other reason than that 
lífe just doesn't work that way. 

Now I do understand also that Mr. Marks is 
saying that there is ш difference in the economic, legal 
structure of this system, from what we know of as deferred 
compensation plans for tax purposes and otherwise because 
there in a deferred compensation plan, the corporation 


commits i:seif legally to make a payment at a later date, 
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— 


2 and the employee has a vested interest in that commitment, 


which is not true in the ASCAP situation. 


THE COURT: It seems to me that that is the 


substance of what has been brought out here, If there is 


anything you want to add, Mr, Marks, for clarification 


of your positbn, I will hear it. If there are any other 
questions you can ask them. 
If not, go on to another subject. 


MR. HRUSKA: Right, there are a couple of more 


questions in this area. One on the point of the realism 
of the assumptions. 

Q I would agree with you, Mr. Marks, at least in 
one sense in which the assumption is not realistic, and 
that is ASCAP's income has gone up every year, hasn't it, 
since let's say 1960? 
A Not frcm network television. 


Q I didn't ask that, Mr. Marks. Has ASCAP's total 


distributable revenue gone up every year f-om 1960 to 
date? 


TIE COURT: Does ASCAP's total inc-me affect 


the amount paid people in the four funds? 
МЕ. TRUSKA: Yes, your Honor, it most definitely 
does because it affects the cash value of a credit, so | 


that a credit ten years from now would be worth more. 
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THE COURT: I am perfectly willing to accept 
what you say if there is no dispute about that. Do you 
agree with that, Mr. Marks? 

THE WITNESS: I agree that the total income 
affects the cash value of a credit, your Honor. What 
someone receives from particular performances in particular 
areas is very much affected by what we receive from thosc 
media, 80 someone with network television performances is 
going to be adversely affect if there is a reduction in 
the network television income, 

THE COURT: That may Ье. Mr. Hruska isn't sayin 


there migtt not be negative elements in the formula he 


is positing. Пе is simply saying this is one of the positive 


elements in the formula. Just let's get that isolated 


à 


fact and apparently that is a fact. 


A To answer your overall question, I don't know 


whether the income has gone up in relation to the price -- 


the regular inflation is an absolute figure. 


Q I didn't ask you that, Mr. Marks. Mr Marks, 


— 


that wasn't asked. 


A As an absolute figure, the absolute dollars has 
increased, 
THE COURT: I will ask this: What about the 
membership in ASCAP? In other words, is the larger pie 
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split. among comparably greater number? 

A The membership has grown disproportionately 
larger to the increase in dollars, your Honor. 

Q But the pie isn't split in accordance with 
numbers, is it, Mr. Marks? It is split in accordance with | 
performance credits? 

A Right, and the credits are goinc *o more people 
these davs than they have gone to before. | 

Q But the cash value of a performance credit has 
grown during this period of 1960 to date because the 
ASCAP total distributable revenues have grcvn during this ! 
period, :ight? 

A It has grcwn in absolute amount, yes, Whetner 
it has grown relatively, I am not sure. i 

Q So that the hypothetical man who has effectively! 
deferred this compensation of $50,000 over a period of | 
ten years could expect to receive back тс: є than tiet: $50,009 
if the ASCAP tot al distributable revenues continue to er ow? | 

A I think that is completely misleading, Mr. | 
Hruska, f you equate $50,000 with what that is worth ter 
years from now, and $50,000 with what it is worth today. 

Q I am not equating that, Mr.Marks. We all know 


about inflation. I am simply asking it in terms of 


absolute dollars. 


^ 
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MR. TOPKIS: If your Honor please, isn't this 
argunent really,rather than fact? 
THE COURT: I think it is, yes. I think 
it is. I don't think it makes much difference whether Mr. 
Marks admits 't or doesn't. Не is not an economist and 


he can't say whether it is wrong or right. Пе is just 


MR. HRUSKA: Не certainly cannot in terms of 
real values with indices of inflation, but 

THE COURT: He has admitted to me what is the 
critical ‘act for your purposes, that yes, the receipts of 


ASCAP are one of the factors that affect the value of a 


[ 
} 
giving his opinion. 


credit, and you are free to argue from there on in what the 
effect of that is. 

MR. HRUSKA: All right. 

Q Now, this member, going back to the assumptions, 

when he resigns from ASCAP, assuming he were to resten 
from ASCAP at the end of this 10-year period, he would lose 
that $50,000, true? 

TIT COURT: Can't we say he had lost the right 
to further income or whatever it is, without arguing whether 
he had lost $50,000? 


MR. HRUSKA: I just took the figure гз an 


assumed figure. 
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If Mr. Marks disagrees with the assumptions, 
but on the basis of -- 
TIIE COURT: You want to say he had lost the 
assumed fifty -- 
Q We have assumed $50,000. Let's sey we assume 
X dollars, whatever X dcllars is. When he resigns he loses 
X dollars, right? 
A No. 
THE COURT: It is only fair for me to teil you, 
Mr. Hruska, too, that I think the assumptior of a specific 
sum of money is so unrealistic as to be an invalid assumption 
For the purposes of trying to denonstrate a nathematical 
proposition it may or may not be useful, but why should we 
stand here and quibble and get angry with each other about 
whether he is going to lose $50,000 or not. He is going 
0 lose whatever he would have gotten. 


MR. HRUSKA: That is all I am tryinc to bring 


COURT: I understand that. 


TOPKIS: Your Honor, with respect, you are 


COURT: All right. 


TC?KIS: Не goes on a current performance 
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basis end he may win or lose depending on how that works 
out. 


THE COURT: Let's put it this way, he doesn't 


cet from the four funds what he would have gotten from 


the fovr funds, 

MR. TOPKIS: If he had stayed in. 

THE COURT: Yes. But he does get from the 
current furd, 

MR. TOPKIS: That is argument, I submit we are 
wasting tire, This is our last trial date. 

MR. HRUSKA: Whatever income was deferred 
when that man resigns he loses that income. 

MR. TOPKIS: Nothing is deferred, your Honor. 
This is argument. Can't we go to fact? 

THE COURT: Yes, Mr. Hruska, I think we should 
move on from that. 

MR. HRUSKA: I raise this, your Honor, because 
Mr. Marks yesterday in his testimony took issue with a 
passage from Dr. Fisher's testimony. 

THE COURT: I understand the reason that you 
raised it, but I think that you have elicited all the facts 
you can and you can argue who is right about it. 


Q Yousaid yesterday that a resigning member, a 
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member resigning from ASCAP may leave his cxisting music 
in ASCAP. Do you remember that? 

A Yes, sir. 

q Isn't it true, Mr. Marks, that to some extent 
a resigning member must leave his existing music in ASCAP? 

A To the extent that there are oontinuing licenses! 
the music remains for the period of the continuing Licenses. | 

THE COURT: Can you give me an example of what : 
you mean there by “to the extent there are continuing ! 
licenses"? 

THE WITNESS: Yes, your lionor, we wil? have 
license agreements that run for a jeriod of years, anywhere 
from a year to five years. 

THE COURT: You mean to the extent it still 
has to run? 

THE WITNESS: To the extent that it still has to 
run, his works remain for the period of the license. 

Q To make it crystal clear and also for a basis 


for further questions, let's assume that member X resigns 


network ASCAP licenses expire. For that period of one 


year, the member's music is licensed -- the resigning 


| 
on date 1, and one year after date 1 all the television 
| 


member's music is licensed through ASCAP to television netwo:tk з 
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Right. 

THE COURT: In other words, resignation of 
membership from ASCAP doesn't affect the validity of existin 
licenses? 

THE WITNESS: That is correct, your Honor. 

Q Let's also assume that two years after the date df 
this resigning member's resignation, all the television 
station licenses run out, and three years after that, all 
the radio station licenses run out, and four years after 
that, the :adio network licenses run out. 


That resigning member would be better off 


financially under a four-fund system than he would be under 


a current-performance system, given the assumption that І 
just gave vou about the staggered expirations of these broad- 
casting licenses, is that right? 

A I don't know how I could tell, Mr. Hruska, where 
had been better off or how he had been better off. It would 
probably depend on a lot of factors, one of which was 
his inducenent to resign. 

Q You mean he might have gotten a guarantee 


in advance from BMI? 
A Or he may have -- @ither one of those -= or 


performances that earn him conéiderably more for performance 
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from the media that is no longer covered by the ASCAP 
license, 

Q What would your expectation be in a majority 
of ceses of writers in this category? 

As these broadcasting licenses expire on this 
staggereó basis, wouldn't you expect in most cases that 
the resigning member's income * ASCAP would go down? 

MR. TOPKIS: I am lost, your Honor. Do we 
really gain anything from this? 

THE COURT: Sustained. I think the question 
is nearly unanswerable. I will sustain the objection to 
the question. I don't say it is unarguable. I say it 
unanswerable. 

MR. HRUSKA: Obviously I don't believe 
that,your Honor,or I wouldn't have asked it. 

THE COURT: I understand that. 


MR. IIRUSKA: But I respect your ruling. 
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Who makes the decision -- 


THE COURT: Let me say this: I don't feel 


that any light is cast on what Mr. Marks would 


"expect" 
in such a highly-contrived -- 


MR. HRUSKA: It is not that contrived. 

THE COURT: — hypothetical situat{on as that. 

It is contrived in the sense that it simply 
doesn't exist. I am not saying it is contrived in the 
sense that you are not working to achieve it. 

MR. HRUSKA: І think something like that does 
in fact exist. I think these licenses or various categorie 
of licensees don't expire all at once, but do expire on 
a staggered basis. 

THE COURT: I assumed by your question that 
you meant they expired permanently. 

MR. HRUSKA: I am sorr y, your Honor. The 
question was misJeading. 

THE COURT: That may have been my fault. 
don't know what Mr, Marks assumed. 

Then what would the relevance be as to whether 
they expire or not? I don't understand, 

MR. HRUSKA: The pertinence is, your Попог, 


that because these licenses would come to an end of their 
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term on a staggered basis, category of licensee by category 
of licensee, it is realistic to expect that a resigning 
ASCAP member who must leave his works in the ASCAP pool 
with respect to these licensees up until the date of the 
termination of each of these categories of licenses will 
receive a declining amount of income. If he receives a 
declining amount of income from ASCAP he would he better 
under the four-fund system than the current performance 
system. 

TIIE COURT: Why would he receive a declining 


amount if there is a new license substituted for the old at 


what would probably be at least as high a price or higher? 
Mk. HRUSKA: Because his works are not licensed 
under ASCAP, through ASCAP, to the licensee under the ne« 
license. His works remain in ASCAP only with respect to 
licenses that were in existence at the date of his resigna- 
tion. 
THE COURT: Let me be sure that ‘ir. 'iarks 
agrees that that is true. If it is true, then you are 
free to argue whatever you want about it. 


Do you understand the last point made by Mr. 


THE WITNESS: Yes, your Honor, but I think it 
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is based on an assumption which is just unfoundec. 

THE COURT: Let's make clear for the record 
what we are talking about. 

As I understand it, Mr. Hruske says that if ¿ 
nan has resigned from ASCAP, but some of his work; are 
still licensed throuch ASCAP because the licenses have nct 
expíred, and during the period in which his vorks are still 
licensed to ASCAP, the license which ASCAP has given to 
a, let us say, television network, expires, even if it is 
renewed thereafter, that is, the television network license 
is renewed thereafter, the resigned m^mber's works will 
not earn credits under the new television network license. 

Is that fact correct, and if not, will you 
explain what is the fact? 

THE WITNESS: Right. They will not earn credits 
under the new network television license with ASCAP, They 
will earn credits under the television network license 
with the organization that this member has le*t to go join. 

Nobody with works who is a writer is going to 
leave a particular organization without having some 
alternative source for collecting his performiag rights. 


Whether he is going to do better or worse ів going to 


depend upon what the totality of his income ir gding to be 


as weighed ада. st what it would have been had he not mad» 
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the change. 

MR. HRUSKA: I want to know whether he is goirg 
to do better or worse with respect to the woxks he leaves 
in ASCAP, with respect to the licensees for whom he mus: 
leave the works in ASCAP. 

THE WITNESS: But he leaves those wor:s in 
ASCAP only for those licensees where the works -- where tre 
license is continued. 

THE COURT: Let us take Irving Eerlin. He 
quits AS , has, in his case, many songs, I suppose, but 
in any case, one song for which you have the right to 
license for another four years. During that period CTN s 
license comes to an end. You renegotiate with CTN let's 
say the end of the second year after Berlin resi:;jned. 
Berlin wiil not receive any further royalties throug you 
under the new CTN license, is that right? 

Are you then saying that because of that -- it 
is not because of the -- concurrer with the deprivation 
of such royalties he now has'the right to receive royalties 
or to license that song through BMI or SESAC or whoever: 


T"B WITNESS: Or directly. That's right, 


your Honor, it that is iis choice. Of course, he can chocse 


to leave -- 


THE COURT: In other words, in effect, pro 
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tanto, as lawyers say, his license to you has expired. 

THE WITNESS: Expires with the expiration of 
the agreement with the licensee. 

TIE COURT: With the television licensee. 

THE WITNESS: With the television licensee. Of 
course, he could have made the choice to leave the works 11 
and continue to get paid on them even though there are 
expiring 1ісеглев. 

We are assuming here though that he has made tie 
choice to remove the work. 

THE COURT: Right. 
BY MR. HRUSKA: 

Q Assuming we are dealing with a member with 
let's say 100 songs who resigns from ASCAP, who rust leave 
those 100 songs in ASCAP with respect to then existing 
licensees during the terms of those licenses, and assume 
that this member's income with respect to those 100 songs 
and with respect to those licensees and with respect only 
to tke terms of those licenses, realizes a declining annua) 
income from ASCAP -- assume that -- isn't it true, Mr. 
Marks, that that member would be better off financially 
under a four-fund system than he would be under a curren:- 


performance system? 
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2 A How -— if you ave assuming that he is going 
to get a declining amount mustn't you alco assume that he 
is going to get a declining amount under a four-fund 


system? I don't know what a four-^und system means. 


w 


é Q Is he better off -- and I would like a yes or 


no answer to the questici, because I think it is susceptible 


8 of the -- is he better off financially under the present 


9 ASCAP four-fund system -- 


10 THE COURT: I don't think you are entitled 


to a yes or no answer, 


for this reason: Either what you are 
talking about is mathematically azmonstrable, in which 
case it doesn't make any difference whether he says: yes 
or not, or it isn't mathematicaliy demonstrable and he 


may have an opinion about it, but if he does have am 


opinion he isn't required to say yes or no. 

І take it Mr. Marks has been say ing he doesn't 
have an opinion. 
9 MR. HRUSKA: I will withdraw that question, 
because I do agree, I think it is mathematically demonstrable 


THE COURT: There is no point in asking the witnes 


questions that are mathematically demonstrable. Their 


endorsement that 2 x 2 equals 4 -- 


MR, HRUSKA: The only reason for my doing so, 


S N BS 
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your lionor, is sometimes Mr, Marks comes up with exceptions | 
that are buried somewhore in this set of ASCAP rules and | 
I would just like to know whether he sees any exception 
to this particular proposition. 

THE COURT: It would be helpful if you asked 


an open question of that kind. 


1 
Let me ask this open question. | 
i 


з, Mr. Marks, whether resigning 


members are given the choice on the one nand to remain эл cithe 


the current performance or the four-fund system or on tie | 
other hand whether they shall be limited to receiving distri- 
butions on a current performance basis? 

A I believe the amended final judga3aent has a 
provision as to the way in which resigning members shall 
be entitled to receive distribution, and I think the 
provision indicates that the resigning membe-s may гесе: ve 
distribution on a current performance basis if ali Antag 
members are treated in the same manner. 

I am paraphrasing the judgment. 

Q My question, Mr. Marks, was who decides cis, 
the board of directors of ASCAP? 

A I think initially a decision was made by the 
board. 


I don't recall, I have no recollection of when 
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or where. But as I say, the judgment provides, as it 


does, that all members have to be treated in the same 
manner. They can be provided distribution on a current 
performance basis. 

Q Isn't it the fact that the board of directors 
of ASCAP has decided to limit resigning members to a currert 


performance basis of distribution? 


A Well,as I said, I think the Hoe rd probably 
made that decision, and the fact is that resigning members 
are paid on a current performance basis, and it is in 
accordance with the amended final judgment or decree. 

THE COURT: You mean it is in accord with in 
the sense that this is one of the things that the board of 
directors is permitted to do or required to do? 

THE WITNESS: Well, here I hesitate to testify 
what the judgment is, but I believe my recollection is, you- 
Honor, that it is one of the things that the board is per- 
mitted to do as lon g as it treats all members the same way. 
MR. HRUSKA: The point of my question, your те 


is simply to point out the fact that the board has the dis- | 


` cretion under the consent decree whether to put resigning 


members on one basis or the other and the board has decidea | 
to put them on the current performance basis. | 
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THE COURT: Is that a true statement, Mr. 


THE WITNESS: I believe that is what I -- 


yes, your Honor, I believe that is what we nave been sayia. 
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Do you know whether SESAC has writer members? 
I don't think it has any members. 

Q So that writers can't leave ASCAP to join 
БЕВА? 

A Well, that is not true. I don't think you 
сап infer that from what I have said. BMI doesn't 
have any mombers either. — — people who are 
affiliated by onntract. 

Q I see. It is the word “members.” 

А We think it's an important word. - 

Q Right. Does SESAC have any writer — datas 
or whatever you would call them? 

А І believe it does. 

Q Do you know how long SESAC has had writer 
affiliates? 

A I don’t know how long, and I think that until 
the last few years they received public performing 
rights through the publishers, but more recently I think 
they do have writer affiliates as well. I am not — I 
weuldn’t be an expert om that matter though 

Q How many writers have resigned from ASCAP 
uring, let's say, 1972 to join BMI or SESAC? 

A Well, I don’t have the figure. Of course, 


‘we know how many people have resigned and we certainly can 
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tell you. I know of several fron personal knowledge 
as to whether they have affiliated with SESAC or Ru, but 
I don't know the answer. I can think of individual names 
аз we are sitting here, but I don't know the total number. 
TER COURT: I don't suppose that your resign | 
ing members necessarily tell you they are going to join 
BNI r SESAC, do they? 
THE WITNESS: Wo, they don*t, your Bonor, 
but sometimes it is obvious. Sometimes they do, often 
they do. 
THE COURT: But you can't answer the ques--: 
tiom unless you know? 


THE WITNESS: Yes. — And sometimes it is 


As I say, I can thínk of individual names, 
but I can't -— I don't know the totality. 
BY AR. HRUSKA: 

Q Any significant writer who left ASCAP would 
join either ANI or SESAC, isn*t that so? 

А Yes. Unfortunately, as far as we are con- 
cerned, we had several significant people who left ASCAP 
last year and joined BMI and SESAC. 

Q I know you want to tell me about Elmer Bernstein 
because Mr. Topkis rentioned it two or three times 
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yesterday, but who in addition to Mr. Bernstein left — 


Mr. Bernstein left this year, didn't he? | 
А No, I think it was effective the ond of 1972. 


Q Who in addition to Elmer Bernstein left 


ASCAP to join another licensing organization in 1972? 


A Van Morrison, a very popular young contemporary 


writ^r; Leonard Rosenman, who is a successful writer 


in the background field. As far as I know, they have 


gone to ЗМІ. 


There are others. Goldenberg was also very 
successful in the background field. 
Q Do you remember his first name? 


* I em not sure. 


MR. HRUSKA: Do you have a list, Mr. Topkis? 


NR. TOPKIS: Мо. I just have a list of 


the top hundred ASCAP writers and those four nemes are Utm ` 


it. 


MR. HRUSKA: We only have three names. 


Q Can you think of any others? 


A Yes. In the Nashville area we have had two 


or three or four writers leave and go te SESAC. Nashville 


is not only big for country sow, but it is aiso a very 


large, important recozdlng area for pop music as well. 


MR, TOPKIS: Mr. Goldenberg*s first name is 
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William Leon? 

Q Can you think of the names of those two or 
four? 

A Richie Mareno. I don't recail the names 
of the others. 

Q Can you think of any other significart writer 
who left ASCAP in 1972? 

A Yes. I am trying to visualize his name. 
is a fellow who has had shows. 

Moose Charlap, I believe. 

Q The first name is Moose? 

A That's the first name. It's a name he would 
like to be known by, I think. 

Q Any otbers? 

A I can't recall offhand. 


Q How about 1971? Can you think of any im- 


portant ASCAP writers who left ASCAP to join BMI in 1971? 


NR. TOPKIS: Before we go to 1771, could 
I record that his mother knew Moose Charlap as Morris 
Charlap. 


THE COURT: Ny mother does not know me as 


Bow we can go to 1971. 


You are beginning to tax my recollection, 
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Mr. Hruska. The years rather fade together. But 
we certainly have a list of writers who left ASCAP. 

MR. HRUSKAs I would like very mucin, your 
Honor, to have that list for 1971 and 1970, and also 1972, 
and with it I would like to get an indication, i: we 
may, cf whether the writer in question was сп the four- 
fund system or on a current-performance system, znd in con 
fidence, the amount of his earnings. 

THE COURT: Why do you needthe names? 


MR. HRUSKA: Why do we need the nares, your 


THE COURT: Yes, if you get writer à, B, C, 
D, E earned X dollars, was on the four-fund systeri, 

MR. HRUSKA: Because we would like со find 
out how much they were paid by BHI to come into Bil, what 
kind of an adwanoe they received, what kind of a cuarantee 
they received. 

NR, TOPKXIL: Your Honor, do wa really want 
to litigate that in this case? 

ТИШ COURT: I don't understand when you will 
find it out. Suppose BMI puts in no cass? 

MR. TOPKIS: I suppose if there is more dsi- 
discovery — 


THE COURT: There has either got to be 
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covery or cross examination. 
MR. DWS: Your Honor, the point of 
this is simply that Mr. Marks on direct examination 
gave an opinion to the effect that ASCAP writers were 
under no real financial inducement -— 
THE COURT: Yes, he did, Mr. Hruska, and 
it seems to me that if CBS is pushing this point as 
strongly as you have made me feel today in the cross exami- 
nation you are, it was your obligat.on to get this informa- 
tion and prove it at the time that Dr. Fisher testified. 
MR. HRUSKA: I think we made out our prima 


facie case on this point based upon Dr. Fisher's testi- 


mony and the ASCAP weighting rules and distribution formu- 


lae. Mr. Marks has expressed opinions. 


$ 


THE COURT: 80 did Dr. Fisher express opin- 


MR. HRUSKA: Yes, of course, but we believes 
Mr.Marks' opinions can be even further rebutted by these 
actual facts. He testified that poeple were leaving 
ASCAP to join BMI and BMI didn‘t have a four-funid system 
and this demonstrated that these writers were under no 
гоб) inducemenat to stay with ASCAP. 

THE COURT: He then went on to say that 
obwiously there was some inducement or else they wouldn't 
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3 MR. HRUSKA: Some inducement to go to BMI? 
THE COURT: Yes. 
MR. HRUSKA: We would like to be in a posi- 
tion to show the quantitative tant of that. | 
THE COURT: I will take that under consſder 
tion. The reaction to the request is negative at the 
moment. 

MR. HRUSKA: I should point out that we 
also have, I believe — it was asked for and I believe 
the documents were produced — contracts betreen BMI 

ЇЗ | ава a number of writer-members. The names furnished 


| 
| 
| 
by ASCAP may fall within those so we may already have th: 


THE COURT: If I knew that BMI offered a 
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5 | information. 

ul THE COURT: То the extent you already 

7 | have the information from BMI, I will ask ASCAP to give | 
з | you the information they have about that man or woman. | 
" | But I am altogether hesitant to reopen any subject for maior, 
ё discovery unless I think it is critical to the case. | 
? | т think this is an important point, but I don't think it | 
2 | is critical. 
2 | MR. HRUSKA: I absolutely agree it is not | 
A critical. There is no question about that. 
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particular writer $22,000, or whatever kind of an 
offer, it wouldn't prove to me anything more than tr 
they had offered him some*hing. I suppose they would 
have to offer him something. 

MR. HRUSKA: Yes. I think we could 
arithmetically learn the extent to which a resigning 
ASCAP member gave up deferred compensation and match 
that against the BMI guarantee or advance. 

THE COURT: Let me suggest that the мау >с 
handle it is for yo. to check whatever information you 
already have from BMI. I will go so far as to ask 
ASCAP to secure the information about the resiqgnation -- 
I don't even know if you need it; you know he resignec 
if he went to BMI, I suppose — anyway, watever 
correlative information you need ол a limited basis 
there. 

MR. TOPKIS: Before we get too deeply into 
that, your Honor, in response to an interrogatory we 
gave counsel for CBS . liat of everybody who resigned 
from ASCAP for 10 years. 

MR. HRUSKA: Through 1969. 

MR, TOPKIES: Through 1969, right. That 
is what was asked’ for. 

MR. HRUSKA: That was in April, 1970. 
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2 MR, TOPKIS: Mr. Marks was under deposi- 
3 tion for four days. 


4 THE WITNESS: Four and a half. | 
5 MR. TOPKIS: Four and a balf days. I 
certainly will most grudgingly respond to all kinds of 
7 requests for information about everybody who resigned fro: 
the society since the year 1. | 


THE COURT: if it gets to be that large i» 


scope I woulán't impose that barden on you anyway, even 
if you hadn't done what you have done. My impression 
from what Mr. Nruska has said is that he hus gotten a 


certain limited number of names from BMI and I thera- 


м fore felt that it would not be a burden оп ASCAP. 
15 MR. TOPKIS: А handful I won't mind. . 
7 


ТИН COURT: Let's find out what we have. 


NR. HRUSKA: Yes. We don't have the 


names of pcople who have resigned from АЯСА? to join 


contracts, because there was a discovery request that 


was ruled om in our favor, ami I assume we have it — 


contracts between BMI and certain of its writer nem- 


bers. 


I am wrong abowt that. Maybo it's the 


‚= xy 


publisher members. I ша sorry. I thought we had 
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contracts from writer members. 


THE COURT: I think we vill have to st'^d 
on the reoord as it is under those circumstances.. 


Gentlemen, I think it is a good time to tale 


a recess, 


(Recens. ) 


SOUTHERN DISTRICT COURT REPORTER: 
UwrTEDSTATESCO 'T House 
Povey Зоре, MV. МҮ. 10007 ° лрноме: Ortuen 74000) 


Boe Marks-cross 2675 

MR. TOPKIS: I might say, ycur Honor, 
that we checked during the recess, and I can advise the 
Court that of the top 100 ASCAP writers ir terms of i 
revenues received in the year 1972, 19 were on “Һе cur- | 
rent-performanoe basis and 18 were on the four-fund | 
basis. Since four of them, I believe, nad resigned | 
during the year, that perhaps explains why four of the: | 
were on current performances, although I cion't know. | 
Perhaps they were on current performance :11 long. 

MR. HRUSKA: I think in the light of that 
statement, your Honor, we should have a listing =- 
may I just inquire of Mr. Topkis whether he is reading 
from the top 100 or top 50 list that was provided to 
CBS? ; 

MR. TOPKIS: Not the top 50. We gave yo: | 
a list of the top 50. „ have here a list of writers‘ 
distribution earnings from high to low. 

MR. HRUSKA: Whether they асе current- 
performance ог =~ 

MR. TOPKIS: Without regard, range in-ir- 
come starting from the highest ari going to the man who 
got $10.03, or mtr the figure is. 

MR. HRUG Ae May we ask your Honor for 

эру Of theos listings? 
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MR, TOPKIS: No. I will object. 
THE COURT: Are you objecting on the grovm` 
of burdensomeness or confidentiality? 


MR, TOPKIS: No, it is here, confidentia.- 


MR. HRUSKA: We can put in a protective 


MR. TOPKIS: Your Honor, again, we have | 
had discovery in this case. 

THE COURT: Sometimes the coavoluvcions 
in thís oase really leave me lost. What are you 
trying to get across to me? Why do you noed that to ic 
it? 

MR. HRUSKA: Well, basically, you: Honor, 
we are trying to get across the fact that in the ASCAP 
distribution systems and plans there are some very, verv 
strong inducements, financial inducements, for writers to 
remain in ASCAP and not resign. The only reason we 
are getting into it this heavily this morning — because 
I quite agree with your Honor*s statement a little while 
ago that this is mot a critical area of the case — 
the only reason we are doing this n of Mr. 
Marks’ testimony yesterday which created some impressions 
about those inducements, and =- 
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THE COURT: І frankly did not take Mr. | 

Marks’ testimony as being anything but a disagreement 

on his part that Dr. Fisher's conclusions were demon- 

strably clear-cut and he comes to a different con- i 


clusion. 


Bow, I am aware of the virtues of the four- 


fund sysrem. I think by now I am pretty well educated 
on it. Mr. Topkis has just told us that of tne top 
100, whatever the reasons were, there are only 19 of them 
on а current-fund basis and there are 81 that are not, 
so I don't see how much more proof you need to be able to 


argue what you have in mind, unless you feel that — 


MR. HRUSKA: Well, for one thing we had 
gotten evidease previously in the depositions that the . 
mumbar or the percentage of the top 100 writers in the 


four-fund system was even higher than that. 
Mow, I would not have asked for this list 


but for the fac. that Mr. Topkis made a statement about 


what it contained. I have no way of looking at all the 


facts and taking that statement =- .. 


THE COURT: Let me say I 'now, now that you 


remind me and montion the figure of 90 to 95 per cent. 


MR. HRUSKAs Yes, your Honor. 


THE COURT: Unless somebody comes along to 
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give me some reason to the contrary, I will consider 
80 per cent to be as significant statistically as 90 


per cent for the pu: poses of the argument hsre. 


E 
MR, HRUSKA: With that understanding, you: 


Honor, I will withdraw my request. 

THB COURT: If ASCAP contends now there is 
some magic breaking point at which it doesn't make any- ^ 
difference if it is 80 per cent but it makes a díffer-. 
ence if it is 90 per cent, that is another matter. 

MR. TOPKIS: I mentioned it only, your 
Honor, SO we would have the exact figure rather than 
have some -— 

MR, HRUSKA: But I don't know that is the 
exact figure, aad Mr. Topkis has just checked this quicil: 
over the break, but with your Honor's statement I don't 
think it makes any difference. 

BY MR. HRUSKA: 

Q I went to make sure Mr. Marks, that the recorc 
accurately reflects the facts on the continuity fund 
feature of the four-fund plan. 

Ав I correct in my understanding that the 
distributione from that fund are based on two factors, 
one, the writer*s l0-year average of perforiance credits 
and, two, the length of his membership up to 42 years? 
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A. Ganerally speaking, that is correct. It's 
not the 10-year average, though; it’s the average of the 
annual ratings,and the annual ratings are computed i. 
the same fashion that the standing in the average- 
performance fund is computed. 


Q Does that mean, for example, that if a nember 


had performances during a period of 10 years, let's say 


had an average of 10,000 performance credits a year averac:, 
and then went for a period of nine years in Mich he dic 
get any performance credits at all, he would still 

receive distributions? 

А Well, since there are 10 years of annual 
ratings that are averaged in the picture, if he has two 
years of annual ratings in the picture, then he +111 
get the distribution that is called for by making the 
computation that is required under the provision. 

Q So the answer to my question із yes? 


ES I am afraid I have lost your question ір my 


X will be happy to repeat it. 
THE COURT: Mr. Reporter, will you read ths; 
question back. 
Because I would líke to know if you can 
an ower it yes or no. 
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(Question read.) 

A If by that you mean that there is one year i. 
there with performance credits, then the answer is 
yes. 

TEE COURT: If in the tenth y-ar he got зсіз 
performance credits he'd get something? 

TEE WITNESS: I ат trying to listen to 
your cuestion, your Honor. I think what ir. Hruska said 
was, ir the lest nine years he did not have any credits. 

TEE COURT: That is right. 

TES WITNESS: But in the prec^ding o he did 

TEE COURT: That is right. 

THE WITNESS: And if in che соп vear he 
had a credit -- 

THE COURT: In the second ten*n year you 
mean, at the end of the -- after the 

TEE WITNESS: No, in the — 

MR. HRUSKA: Тһе 19th year. 

THE COURT: Let*s put it in terms of 
chronology. If from 21950 to 1960 he had credits all 
the time =- 

MR. HRUSKA: In every year. 

THE COURT: In 1960 to 1969 he had no 


credits. In 1970 he did have credits. Wovli he 
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receive something? 

THE WITNESS: Yes, if we were making a 
distribution in 71 or whatever the time period is, yes, 
your Honor. 

BY MR. HRUSKA: 

Q In 1969 he'd receive distribu-ions wen 
though ín 1969 he had no performance cred its? 

A You mean assumí.; that there as oro year 
in the annual rating where he had credits. yes. 

Q Let me do ít again because I don't think t 
is «quite clear yet, your Honor. 

MR, TOPKIS: If your Honor please, does t 
make the slighest difference? We are trying a 
lawsuit here, not a guessing game, aren*t we? I have!" 
heard anything but a hypothetical question in the last 
hour. 

MR, HRUSEA: This is not in actuality a 
hypothetical question. 

THE COURT: Go ahead and ask the questici:. 
It's quicker than arguing it all out. 

Q Between 1950 and 1960 this writer carned 
performance credits every single year. In 1961 he 
earned ao performance credits. He is urder the 


four-fund system. Will he or vill he not receive 
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distributions from ASCAP in 1961? 


THE COURT: From the continuous fund 


MR. HRUSKA: Under the continuity fund, 
rigat, your Honor. 
A In 61 he got credits? 
THE COURT: No, he did not. 
He did not get credits? 
Right. 


“Bat he got credits in the pre ed ing nine 


THE COURT: Preceding 10 yei re. 


Preceding 10 years. 


| 
Yes, he will get distribution in the continu cy 


fund. 
Q That is true of every year frcm 1361 
through 1969, right? 
THE COURT: That he will get something? 
MR. HRUSKAs Yes, your Honor. 
Q Even though in all of those years he had n» 
performance credits. 
A Each year the fund shifts. In other woris 
we pick їр a year and drop а year. If in the precedia · 
10-years, if that is what you are positing, I will agree 
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with you, ii! in the preceding 10 years. 

THE COURT: That is all he ‘ants you to 
posit. 

Q That is all I asked. 

Now, yesterday you gave sone ‘estirony on 
diroct about the flow-down. Let mo as: you first, it 
Marks, whether Exhibit 10 to the CB8-ASCi^ stipulatio:, | 
which was received in evidence as the Coo: ts Fxhibit 


2, reflects th current ASCAP rules with respect to tla 


flow-down. 

THE COURT: With respect to what? 

MR. HRUSKA: Of the flow-do.n. 

MR, TOPKIR: Exhíbit 10 is the amended 
final judgment, I believe. 

MR. HRUSKA: It must be 11. 

MR. TOPKIS: 11 is the February, 19772 

MR. HRUSEKA: I am sorry. 

(Paper handed to witnesr.) ; 

THE COURT: Is that the sam: thing I | 
have here as 216 for identification? | 

MR. ERUSKA: Із ít also 216 fcr identi- | 
fication? І think it was actually rec:ived in 
evidence, your Honor, as part of the stipulation. ! 

THE COURT: It was. I just happen tc 
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have thi. сору here and I wonder if it is m same. 
МК. BAKER: It's the same. 
THE COURT: All right. 

A I am not sure whether this ref ect the 
latest provision as to the flow-down. Tuere vas a 
change made in the past few years. I don't know wheat: 
it was incorporated in this booklet or not. 

Q There wasn't a change made wit in the last 
several months? 

A There was a change. There wos a recent 
change, the last -— I don't know whether it is seven 
months. 

Q Several months? 

A Several montis? 

Q Yes. 

No, not several months. 


Might have been within the seven-month 


TEE COURT: Come on, gentlemen, you know 
what you are talking about. When was it? 
MR. HRUSKA: I don’t know. That is 
why I am asking. 
A This is a dooument that goes to the nember- 


'ship whenever there is such a change. 
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THE COURT: When was it, Mr. Mark3? 


THE WITNESS: I don't remenr:sr. your Hon r 


There has been a change. This one speaks in terns 
of '68, as I look at it, and I thiak ther. is sonethir 
more recent, 


MR. ERUBKA: I did not know, your Honor. 


it was in October of 1972. 

Q Does that refresh your recoli::tion? 

A That's very possible, yes. 

TEN COURT: Are you trying <> get the pr. 
sent provisions beforo me? Why don't zu just agre: 
that you will make it available in the present langu- 
age, whatever it is. 

MR. TOPKIS: Be delighted, „ zur Honor. 

MR. HRUSXA: Y just heard for the first 
time, your Honor, that there was sonethinc more curren: 
than the provisions in that book, and sinds there was 
testimony about tho flow-down, I thought tiere ought t: 
be a current version. 

BY MR. HRUSKA: 

Q Let me just ask you one more «estion on 
that flow-down change, and was that a reduction in the 
amount of money to be flowed down? 
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I have just been advised by Mr. Collins tat he believ s 


A Yee. The effect of the chan e was to 
reduce the amount of the flow-down. 

Q And inst so it is clear, under tto Clow- 
down provisions of ASCAP, is any money flowec down to 
writers ог ^he “urrent-performance basis o“ cistribu- 
tions? 

A Wo, it is within the four-fund ey nge ri. 


(PX440 marked for identificati.r. ° 


Q I would like to show you РХ44) fcr іасгьі- 


fication. This is a list, Mr. Marks, wich was suppl. o 
to us by your accountant of the top 50 publisner entiti:s 
in ASCAP listed in order of their distributions. 

THE COURT: It seems tc incluie a lot 
more than 50, doesn't it? 

MR. НЕОГГА: Well, it is fo: а mither 
of years, your Honor. It starts with 19:7] ind then 
you will see on page 2 there ís a braak ín '63 =: 70. 

THR COURT: I see. All rig it. 

MR, HRUSKA: These ace not publisher 
groups, your Honor, these are individual enti-ies. 

MR, TOPKIS: They are typically publisher 
groups, at least at the top. You have the rin. 

MR. HRUSKA: I have the run, 7e. We wc 


also supplied with a list of tae top 14 pubiiíhe: group::. 


This is a different document. 
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Could you look at the fi; st line :Һесе, Mr. 


Marks, Warner Brothers-Seven Arts. I won't reed the am» 


of money distributed to Warner Brothers-Seve: irts, int 
record, because that is covered by the prot« :tive order, 
I would point out to you, Mr, Marks, that tler i: shown 
Warner Brothers-5even Arts zero credits, arc a su»ostenti 
amount of distributions. 


There is also shown on these pac s umber 


other publishers who have either zero credi: ) Y ;ery, vor 


small amounts of credits, and relatively substantial dis 
vutions. 

Could you expi» a to us how it i; -haz a pub 
lisher on this list with zero credits саг rece ve ASCAP 
distrioutions? 

A Mr. Hruska, I think this illustrate 
problen with data processing people. I dor 
foggiest idea how this zero credits -- 

rng COURT: Miss Kearse? 

MISS KEARSE: Excuse me, your Hor: we nave 
been sipplied with a copy of this document. ga:her it 
is subject to some sort of protective order. 


If Mr. Hruska intends this to go to any issu: 


о direc. licensing, which he intends to affe: BNI, we 
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ought to be able to see a copy. 
WHE COURT: Of course. I gather this is s :] 

on the cuestion of what the effect of the ^*CiP :tructu:e 
is on members leaving. Is that right? 

MR, HRUSKA: It relates to that. ir Honor 

THE COURT: It is offered for t w1. purpose 7 

МА, HRUSKA: Yes, 

THE COURT: Is it offered for алу otie rpurpo: ? 

Mit, HRUSKA: Well, there are a mmber of р :- 
poses to which a list cf this nature can be pit once th 
list is understood, and we have he-e this problem of co ~ 
prehension of e list based upor the zero cr.d:cs and th 
substantial amount of revenues. I thought s:nce this з 1 
Mr. Marks' area or at least I believed it was, that he 
could enlighten us. 


THE COURT: І am not talking ab»u. the uses 


to which it could be put, but apparently this wasn't 


given to BMI for the reason I assume thar АСАР cloesn't 
want BMI to have informatian аһ its affars, 
MR. TOPKIS: Absolutely. 
TIE COURT: And I would pre^er uo. to have 
deal with that delicate issue if it can be . voided. 


MR, TOPKIS: I can tell the Cort why this 
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happened of zero credits. Warner Brothers ei јол -- 


THE COURT: Don't tell uc. We ar: entitled pei- 
haps to an ansver from the witness. Am I c:rrect, Mr. 
Bruska, that what you are trying to prove ne ely has to c« 
with A£CAP here and does not have to do with tr^ cubject 
cf direct licersing as such? 

ИА. IIRUSKA: Did your Honor ња ó:«d сг did o 

TEE COURT: Does not have to do ith tre subj:c 
of direct licensing as such. 


MR. IiRUSKA: No, I am afraid it dices relate 


ТНГ COURT: Wiil you explain how? 

MR. HRJSKA: Yes. 

THE COURT: Without referring to a, figures. 

MR. HRUSKA: Yet. Rigit., Опе f che purpos 3 
of a list of this nature is to indicate conce n=cations with 
the group of publishers. The significance >: concen-rati:n 
among publishers is based upon the economic rrinciple the. 
publishers with a large stake financially in an or-going v 
will tend to protect that stake, recognize =at stake anc 
protect it against threats to the system, ре: ла ›5 тоге ‘tin 
publishers with a lesser stake. 

THE COURT: It seems tc me that 3 another wa» 
of talking about the fact that the ASCAP strictire is suco 
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that you contend it makes people stick with As -v, but 


з it doesn't -- this document doesn't seem to me has any- 


— 


4 thing to do with what your direct license systsm would b 
if there were a direct licensing system. 
MR. HRUSKA: Bypass, your Honor. 


THE COURT: No direct licensing, p2r-use plus 


ct 


3 direct licensing. 

$ MR, HRUSKA: Right. 

D THE COURT: In other words, do you believe 
n | you ara going to argue anything here from this document 
21 that will affect the interests of BMi as BMI? 
al МА. HRUSKA: I don't believe so. 
14 | THZ COURT: ‘hat is what I was going to bring 

> ! out. { 
$ | MR, HRUSKA: I am sorry to have nisunderstoo . | 
7 TH: COURT: Because Miss Kearse mid if ner ! — 
T client's interest was affected by what you intended tc — 
3 from this document, she would be entitled tc know what it i 
- is all about, as she probably would, or she we:.l would. | 
a j I don't want to give her ASCAF's material if it: isn't | 
» | necessary. 
i 


! 
73 y MISS KEARSE: I thought I just uncerstood | 
04 ў Mr. Hruska to way though, your Honor, that this: questioninc Ң 
4 t 

! 


5 is going to the issue of direct licensing. 
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THE COURT: He said it, but I think ^e is мто:с 
I think what he said was he is trying to show wit a 
concentrated entity ASCAP is, huw hard it would be for some 
body to start a rival organization, in other words, to 
validate Dr. Fisher's opinion on that subject. Ала it 
doesn't seem to me, I will be open to say, that even if you 
proved that vis-a-vis ASCAP, you — it vis-a-;is BMI. 

MR. HRUSKA: = think that is true. 

THE COURT: So you jight be successful theore:-- 
іса11у in putting ASCAP on a per-use basis, if the issue 
depended upon that point, and the sane wouldn't necessarily 
apply to BMI. 


Miss Kearse, I have this question in mind, апа 


you do too, and if we seem to be wering in а wrong directi. 


I will have to do something about it. At the moment I 
am satisfied we are only talking about the question of 
whether Dr. Fisher's opinion about ASCAP is sound or not. 
MISS KEARSE: As long as it is understood that: 
this is ot to be used against me at all. 
THE COURT: I de so understand it, and I 
preclude its use against BMI, unless I am advis:d during 


the course of your questioning that you do intend to use 


it against BMI. 
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IR. HRUSKA: Well, I should 

IHE COURT: Within the framework of what I 
have t said. I have just told you that I don't think 
you can demonstrate that BMI is -- what shouli I say, I 
don't know what adjective to use -- but th: degree of "м. 
tration of BMI or its results are necessarily affect in aiv 
way by what you prove about ASCAP. 

MR. HRUSKA: That ís true. 

MR. TOPKIS: І would like to know where we cure 
going to go w. h this because I think the wehe document: 
is irrelevant. It is certainly true that tiers are bigc;e: 
and smaller publishers in ASCAP, So what? 

THE COURT: I think Mr. Hruska is: entitled tc 
try and prove this here and you can argue thai: it із а 
lot of petty business. 

MR. HRUSKA: Your Honor, we arc wasting a greit 
deal of time. All I am trying to find out fror: the witness 
is so thing that I believe from what he said before he 
prob. ly doesn't know, and that is why. 

THE COURT: That is very likely true. 

Q Why:is there such a great disparity here in th. 
list between distribution amounts and credite with respect 


to a number of these publishers? 
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it would have to be an error in the listing. 

THE COURT: You mean there is no sitvation in 
which somebody has no credits om yet earns a large amourt 
of money? 

THE WITNESS: That is correct, your Honcr. 

MR, HRUSKA: I guess we can tak: up «.th you: 
Honor then at a later time —Há1 from ASCAP listinas 
from which these errors are corrected. 

MR, TOPKIS: If your Но: r please, I would 
suggest that counsel inquire of his able associa:e, Mr. 
Baker, to whom all of this was explained many months ago. 

MR . BAKER: 7 would simply lik: to state or 
the record that thst is news to me. 

THE COURT: All right, gentlemen, please 1e 
go ahead with questioning witnesses. We have so limited 
an amount of time. 


MR. HRUSKA: І will pass, your Honor, the sare 


—— ——5ð . ĩv5rðĩ5ß—— е 


questions I would o*nerwi^* have put to Mr. Marks concern Ii 


the list of the top 100 ters in the current performan:e 
system. 


Q You said I believe on the first day of your 


testimony, Mr. Marks, that from time to time you confront: | 


a radio station which did not have an ASCAP license, and 
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you negotiated such a license with such a station. 
you recall that? 
A No, no, X think what I said was thc* from tim: 


to time we find that Cre are stations that dor t rave 


| 
ASCAP licenses, they may be new stations, they may be | 


transfers, they may be new licensees of the ЕСС. We cont :t 
ther, let them know about ASCAP, the availability of the | 
license, and usually subsequently license them, 
THE COURT: Incidentally, talking about trans ers. 

does that meen when y-u have to work out something with 
& transferae, that the license that you gíve to, let us 
say, the WQXF Corporation, or the owner of a racio st&tio,, 
does not go along if he sells the adio c iticn to somebo i, 
else? 

A I'd have to defer to counsel on that one, 
your Honor. I really don't know the answer. 

Q My question on this, Mr. Marks, is, con't you 
in effect give a radio station the opportunity *c sign :h: 
then existing agreement which ASCAP has wo.ked gut with 
the all-industry radio committee, and give it tc the 
station on 4 take it or leave it basis? 

A That is one of the options that station has, 


that *s, to sign that agreement or to go to the District 
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1 Court and have a fee set, or to sign по ugs er. at all. 
1 Q That is true also of the c:eievi-ion stations: | 
4 | A I believe so. | 
į Q You do offer the television sta-ica the wher. | 
6 existing local station television license wien СА? | 
| has negotiated with the all-industry чеїеуісісл comm;tte:* | 
* | A That's correct. That is the 1ісолз: «sat із | 
a offered, 
o | Q But in по case do you offer the raiio statio: 
" | or the <elevizion station a fee which differs from the 
2 | fee which you have negotiated witch the all-: 1454: :adio 
3 | Goma tts or the all-industry television cormi-tee, true” 
е | A Unless it is a kind of use that wa; luer ted 
is d to yesterday, the all-talk station. | 
d 
е Q That is negotiated? That is not negc-iated vit 

| 
є | the committee? 
" | A That has been negotiated. It nay have been 


negotiated with the commit tee. it may have beer neqoti te 


with a station that has an all-talk formar. put she st. i n 


stations have done -- as was pointed out yes erday- there 


is a matter before Judge Ryan, the Georgia Brozdcasters, wk 


Li 


| 

| 

has the ception of going to the District Cour, as some | 
| 

| 

| 


are asked for a different fee other than that provided ir 
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he aliie-industiry license. 
Q I ам not asking about the staric 
X pimp.y want o know ASCAP’s offer and is m 
true that ASCAP's offer is "Here is хле all 
„icense, take it cr l2ave ie"? 
A No. 
Q The answer is no, only because c 
except..or for all-telk licenses? 
А No. 
THE COURT: Then to what extent i 
variety in the offers that you make? 
THE WITNESS: The station has the 
that licente., 
THE COURT: We are not asking wha 
have. We are asking what difference <sere i 
offers that you make to various people. DO 
"vou can have the contract "A" or you can ha 
ex you can have Contract "D," or do you nego 
from scratch or do you, "If you want a contr 


this is the only contract we Гауе to offer; 


if you don't want this contract with из yuu 


District Court or you can have no contract”? 


Is the latter what you гү? 
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THE WITNESS: І think your Henor his summa:i: 8 
it. What we say is this is the contract. 

THE COURT: It seems to me the aiswer to Мг. 
Hruska's question is the only contact ус! o fe: af a 
standard contract, is that right? 

THE WITNESS: That’s correct, or „Onor. f oit 
tke standard contract for lice ài par-irc3r .. 

Q You referred in your direct: t mcay tobe rc 
or wired music services and AX233 lists “cir such compan. € 
Muzak, Seebur g, Customusic, and Magae-Trc ics. Are у-и 
aware of any other wired music services? 

A am aware that there are об с: із >24 musi: 
services. I don't know the names of then, 1 ал not s! e 
I can give you the names, There are otaer wove? music 


services, 


SOUTHERN DISTRICT COUST „OT 5 
UNITED STATES COURT Hu. © 
FOLEY SQUARE, N. V., NY. 10007 Т. ерніме: OCR “Law: FS 


a 


Marks=-crors 2698 
Can you think of any other zi: 11 unt. ones’ 


М == it is similar services. 3" is гп exco» 


Q Iny others? 
A 


It depends upon what ycu mean у 3i^nificart. 
CBS has 2 wired music service, I believe, 1 1: ас one 

Q They did at one time, yes. Th y do not anv 

A They do not. 

Q What are the related services? je! me exi 
my question. There is a category in the ^ (7? istrib i 
report, royalty report to members, which 1; entitled 
wired music and related services. What а.е ©" rclate. 
services other than 3M? 

A Well,that would refer to the : > At whei-a 
some of these services provide music to th it: blishme vt 
means of wire, other services provide mis:. А 28tꝰ l. l 
ment by means of a tape or disk that is цз с ix з estn 
lishment. 

In other words, it is г simila typ: c£ use. 
It maynot use a wire communicatior. 

Q Do you recall whether in 1954 mere were anv 

companies of that nature of significance? 


A 1964? 


Q Yes. 
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1 don't recall. Seeburg may hove ben. 


Companies of what nature?  ( аг sorry. 


Q In this category of related se ice as dis 


uished from wired music per se. 


A I think Seeburg had a system a: tha. time w 


was an in-establishment system rather than a vi-:d syst. 


But my recollection is not clear that. 

Q This is in addition tc the Seel org red шо 
system? 

А I think it may nave been. І think »t may 
have been, іп “ict, the primary source, the way in whic 
Seeburg operated. 


THE COURT: Where do juke boxes Eit «ato all 


HRUSKA: You just touched сз 'эгү sore 


7 COURT: I assumed I had. 
IRUSKA: There is a juke be oxeanption. 
WITNESS: In the Copy-ioht Ac-. 


HE COURT: You don't collect amt! iag on 


THE WITNESS: We do not License julie ox use 


your Honor, unless there is an admission price it the 
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establishment, and that is by reason of the ?с>ух 
Act. 
The Copyright Act provides ап exse i.i 
соіп-орегазей devices. I think originally ibis 
written it had in mind pianolas that were ir b 
since tha: time the ‘juke bcxes ware develop i. 
THE COURT: Sounds like CBS showid jo on cola 


television. 


TIE WITNESS: І am ware they ha.2? 


Q You talked yesterday about writers of seriou 
music receiving more in respect of »erformance: of their 
works than writers of popular music, non-sexic's ?usS.c, :» 
receive for an equivalent number of perform: 1с ^s 

Do you have any idea of арргохи: з ›1` what р.г 
of the total fees paid annually by tslevisica iet voxka 
to ASCAP goes to that increment that serious w-it:ers reci 
A No, I don't. 


Q Is this a calculable figure? 


h I don't know whether it is exactly caiculabl:. 


Maybe an estimate can be made. 


МА. HRUSKA: Let me pass taat anl. o on. Мгу! 
this is something we can work out with cours 21 
Q You talked about infringement ac:íonn that АС: 
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— 


brincs on behalf of its members. 


Do you know whether ASCII recei: 


AZ*.Orneys 


Laon from the «defendants in the cases 


that is, receives attorneys’ fees urcer сле 


If you are asking me whether 


cttoxnoys' fees in every case, I con't know 


asking whether they receive attorneys fe2s 


believe they may have. 


. — : 


im тег11у answer you authoritati;el: 
Tor spoke on direct examination 
authority, on the propositicn that 
these infringement actions even whe. 
wondering, in the light of the prov 
Copyright Law which provide for attorneys’ 
which you win, how that could be so. 
Maybe you could explain that. 
Well, you recall that I said hai 


receive attorneys' fees or have, I am not sure 


Ans, 


do 


v? excent 


to which we had. 


I didn't recall that. 

You might read back the testimor: 
some question But what I an tal): 
THE COURT: I must say I really < 


that the case turns in the slightest degree 
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made money on infringement suits or lost money on infr. 
ment suits. I don't think you noed to worry avout it, 
Hruska. 

MR, HRUSKA: All right. 

Q Mr. Marks, are you familiar wiih th: ovtlii es 
of the per-ure system which CBS has rut forward in this 
case? 

A Well, I followed from time to tire ihe outiin 
that have been put forward, but I think t» y save been 
chan ed a number of times and I am not sur: tha: 1 am v: 
to date cn what the cucrent outline is, 


Q Have you attended any of the C uct sessions 


Yes, I attended one day ias= wm эх, 


Who was the witness then? 


Walter Dean, Marion Preston. 


Do you have any basis for beli „/ig that th: re: 


for the licensing of performance rights tc :e sion net 


works would not function under that syste? 


MR, LOPKIS: Your Honor, the vitiers nus sid 


that he doesn't know what the system is. I fiad it 


difficult to understand how he could have i. әрі r.. 
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MR. HRUSKAs Then he could answer th: question 


THE COURT: І think to keep the record clea- 
nnd hava the answer be meaningful you better give a ste rd 
hypothetical. 

Q Assume, if you will, Mr. Marks, thac ASCAP 
in this action is directed to grant the CH. televison 


network a form of license which wculd have these featur > 


"m 


It would be a license to a sub tan: 1 part 
of the ASCAP pool, let us assume for these sucpeses tne 
index of ABCAP music of periormed works. for vaat lic n 
CBS would pay to ASCAP so many dollars and cent: for ea:h 
use and that figure or those dollar figure: void he ar:i 
at either by negotiation between ASCAP anc. 2833 c: would 
be set by the Court. 

Assume also that ASCAP members copyvicht p o 
prietors, rather, would have the right to pall teir m. ii 
out of that per-use license and tha: they voulc iave tht 


right on reasonable notice given by them tc 235. 


e 


Assume that the form of notice sent со the 
copyright proorietor would have a provisior o: jt here sy 


the copyright proprietor who pulled his music from the 
per-use license could fill out the name of some >егѕоп 
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eithex on hie own staff or some agent who wot ld be set 


up by the copyright proprietor to license he mi ic 


directly. 

hAsgume that for these purposes tle : 35 Tele- 
vision Network would take all the notices hege to it 
{rom copyright proprietors and fed the dat. cn ‘he not c: 
ante ts computer system, names anc telepnon: a-mbers +i 
реор„а who ware set up to deal dix ly ar shz songs 
which they were set up во to deal. 

Assume that the CBS Televisior ide tioc} 
the job of music performance: rights licens 
packagers of CTN programs, cave them a bud 
pose which would be in addition to the paz. ate De 
program packagers assumed that responsibil. ty. 

Now, under those circumstances, со : ou thi 
this market ~- and I will limit it to CBS -- ba.ween C 5 
and program packagers on the one hand and ECA? and со; \ 


proprietors on the other hand woulc functi: n: 
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A Well, Mr. Hruska, I am a little troubled with 
your word "function,"aside from soms of the other terms. 
Q Let me make it clearer for you. Function 
in the sense that there would be sufficient 


transactioaal opportunity between, on the one hand, the 


suppliers of music and, on the other hand, the progran 
packagers, so as to permít the packagers to fill their: 
requirements. 

A Well, íf by requiremen^s you mean to say 
that the performance of music would be about the 
same as it is in the present — under the present cir- 
cumstances, that is, that the performance world that 
you posit would be about the same as it is now, I don't 
think that would be so. I think that what would Һаррел 
is that СВЗ would create a sítuation where you have a 
nonuse of music as compared to the use of music at the 
present time, and by creating a price List against 
which you ask the individual copyright owners to com- 
pete I think you are creating the type of world where 
you can reduce the cost to CBS, but I think that wc 4 
have a very adverse effect on the use of music on the 
CBS Network, that is, it rould be a very different 
use picture than it is today. 


Q Please describe those differ gs. 
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MR. EIS: Hasn't the witness done 
that already? 

THE COURT: Бо, I don't think he has. 

A I think, as I said, instead of having a 
situation where music is used on the basis of what the 
feeling is that the public would like to hear, in other 
words, instead of putting to the fore what -- the value 


of the music used in terms of the program values, in- 


stead of having a producer or a dírector pick a piece 
of music because that's what is goint to be the best 
for that particular program, I think that you are going 
to have a situation where the feeling is that you have 
to come back and show that you saved a good deal of 
money on your music use, ло that instead of picking 
what the best music is for the program, you are going 
to hawe the incentive to reduce the music for the 
program. 

THE COURT: I understand that. 
BY MR. HRUSKA: 

Q Are you assuming in your answer, Mr. Marks, 
that the packagers of television programs under this 
system will deliberately injure their programs by 
choosing music of one category over another? 

THE COURT: Rather than get into an argn- 
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ment about opinions, which it seems to me уси аге very 
likely to do, let me ask Mr. Marks if his view boils 
down to this: that at the very least, a situation 

such as the present, in which you have tle right to use 
any musicthat you wish, in your view, is more likely to 
produce the right and the best music for a program thay- 
one in which you have to soncider such extraneous factor 
as cost. Is that right? 

THE ИІТНЕ88: That's right, your Зогог, 
and in addition to that, it will also affect the этой. 
of music that you use. 

THE COURT: That is a function of cost, 

THE WITNESS: That's right. A package 
who has to please CBS on meeting his budget will be 
very concerned with what the cost element of the music 
is in that budget, and if someone is asked to set a 
price for his particular music in this withdrawal syndros: ^ 
that you posit, he is going to be competing against a cet 
price 17 .¢ that has been established under this posted 
per-use system. 

One of the things I have difficulty with 
4s the idea that because someone may be abie to withdrew 
‘a work from the price list, that therefore that puts the 


work into a free market. What it does is pit the work 
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up against a work that could be substituted for it 


that is in the price list. You don't have to have a 


free market at all. It is not like CBS dealing wih 


the butcher, the baker and the candilesticimake-. Т.в: 
are no price lists for butchers, bakers and ceadlestick. 
makers. But your peruse system posits sc? a pric: 
list. То the extent it does, I don't che where you 
are talking about a free, independent mar!:e':. 

THE COURT: You asked for ii. 

MR. HRUSKA: I don't think : really діа. 

I think that covered about five questions that I migh: 
have asked and probably wouldn't have. 

THE COURT: It is all onínion anyway. 

MR. HRUSKA: It is all opinion. I 
think in the interests of time I won't tr taking it up 
sentence by sentence. 

If we are goíng to go for another five or 
10 minutes, your Honor, I havo one brief subject I think 
I can cover easily within that time. I would rather 
not interrupt. 

THE COURT? Fine. 

BY МА. HRUSKA: 
Q Let me show you this, Mr. Mar*s. 
MR. HRUSKAs I hand а сору up toyour unc: 
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This is PX36 for identification. 

Q At the bottom of the first page there us a 
statement reading -- 

THE COURT: Shall we state for the record 
what this is? Is this an article written by Mr. 
Marks? 

THE WITNESS: Your Honor, i: із а — it’s 
really based on a speech that I made before the Bill- 
board conference on the music industry, and this is a 
written version of the speech. 

THE COURT: Written by you? 


THE WITNESS: Written by Billboard but 


r*viewed by me before it was printed. 


THE COURT: All right, Mr, Hruska. 
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Q There is a statement at the bottom of page 1 


reading: "Tha society" == maybe I ought to stop right 


: 


By the society you mean ASCAP? 
А ASCAP, right. 
Q “the society acts as a clearing house for tha 


| 
licensing of the performing rights to its members" music. | 
It serves as a great convenience both for ths user of | 
music =- who is saved from the impossible task of | 
seeking out each of the copyright owners to obtain a 
iicense — and the writer and publisher, et cetera." 

My question, Mr. Marks, is, do you believe 
that for a user of music the task of seeking out each 
of the copyright owners to obtain a license would be 
impossible? l 

A I think it depends upon the user of music, Mr. 
Hruska. We went into this on my deposition, and you | 
remember I said that І had in mind the thousands and i 


i 
thousands of small operators around the country who are | 
using music, and the task it would be for them to ! 

Í 


contact the copyright owners and the task it would be } 


for the copyright owners to police that use, and that was ~ 
the context in which that was said. I don't think it | 


applies to a user such as the CBS Television Network, whera! 
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the user has а great deal more resources than a small 
hotel or bar or even a small radio station. 

Q Bow did you happen to leave out a large- 


scale user like a television network from that state- 


—— —M— nM € ÓÀÀ —ä— 


mar. c 


A Well, as you can see from reading the articie, 

Mr. Hruska, the main thrust of this -- 

T3E COURT: When was it putblisled? 

THE WITNESS: Pardon me, sir? 

r COURT: When was ít published? 

THE WITNESS: When? Let*s soe. This 
conference was probably in °68 or 69, your Honor. 

THE COURT: Prior to the institution of 
this litigation, I take it, or would it be? 

THE WITNESS: Yes, I am sure it was prior 
to the litigation. 


THE COURT: Go ahead. .: 


А fhe thrust of the article has tc бо with the | 
ASCAP distribution system, and in fact the opening 
description of my situ ation at ASCAP is that I am 
distribution manager. 

The other people on the platform included 
Thea Zavin of BMI, who had a similar function, that is, 
distribution, at BMI, so that the remarks on the first 
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page going into the beginning of the secon! page are 
introductory. I was not talking about listing; I 

was talking aboot distribution in the main. 

Q ht or about the time that you were delivering 
this speech were there any controversies between ASCAP 
on the one hand and the television network: on the other 
hand? Yor. don't have to describe them, Mr. Marks. 
Just, i? you could, answer that quastion yes or no. 

A Well, it may have been around the time that 
we were making settlements with the networks оп license 
fees. 1 don“ t recali that in connection with this at 
all. 

THE COURT: May I say I can hardly find it 
garprising that — Mr. Marks, as important аз hia job 
is, and he was then discribution manager, dos: nc own 
ASCAP — I would hardly find it surprising fo: him not to 
point out that CBS might be able to get in touch with 
copyright owners. He has freely admitted on the stanc 
that he believed they would, so why do we have to go 
into his motives for leaving it cut? I don*t care 
why he did it. 

MR, HRUE ^: I de but I won t press it. 

THE COURT: If you will explaín to me if it 
| was a diabolical plot on his part to do it - 
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MR, HRUSKA: It is not a question of 
diabolical plot at all, your Honor. The case isn't ti 
complex. The point, your Honor, is that for years -- 
and this is only one example of it — statement: have b.c 
made within the ASCAP organisation by peopis connected 


ASCAP emphasising what. up until the institution of :his 


lawsuit had been a commonly accepted fact, зп. tat is 


that no user, including television networks, could by- 
pass ASCAP, that they would find it vtterly ‘:ipracticab. 
This is one example of that kind of statement, 

THE COURT: I am not surprise t exists. 
I don't suppose that it is disputed that it exists, 
I really don’t think that, unless you can prove there 
was a conscious policy of some kind, that it las any 
probative value. Everybody likes to con rue his 
way of doing his business, and that does no. seem to me 
to prove very much about whether his :ntive: are illegal. 

MR, HRUSKA: No, no, I am not getting intc 
this for illegal motives at all. I guess I nave not 
made myself clear. 

THE COURT: Then what would be the proba- 
tive value? 

MR. HRUSKAt: The probative value is that 


titts is one piece in a larger picture of a consistent 
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repetition through the years by ASCAP that a bypass 
by а user of m ic, including television networks, 
would be an utcerly impracticable, irrational act. 

THE COURT: I thought you wer* :rving to 
prove something altogether different. 

MR. HRUSKA: No. 

THE COURT: Then I don't see :h:t it makes 
much difference whether he left CBS Television out or 
not. He has admitted, if you are looking ior ап 
admission, if that is what you are trying to пау, “hat 
it is impractical. I think t ot it speaks "от itself 
to that extent. 

MR. HRUSKA: All right, I now will turn to 
another subject, your Honor, 1. your Honor Jcvld like 
to break. 

THE COURT: I thought the gíst of what you 
were trying to do was that Mr. Marks admitted that CBS 
could contact. 

MR. HRUSKA: No. 

THE COURT: Because that is equally import- 
ant for you to prove. 

MR, HRUSKA: Under the per-us- system with 

per-use machinery, yes. 

THE COURT: All right. 
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THE WITNESS: Your Honor, I think I have m: 
!^ giear that in what I was saving at that poin- I did 
not contemplate — did not think in terms of whether 
CBS could or sould not contact. 

‘THE COURT: That is why T &s:el whether 
the lawsuit had bean brought by that time. 

МА. HRUSKAs I now do get ino an area tia! 
will take probably vive or ten minutes. 

THE COURT: Why don't we breik for lunch ai 
return at 2 o'clock. 


MR. TOPKIB: May I inquire how much 


longer counsel expects ёс зе with the witness? 


MR, HRUSKA!: It is difficult to estimate 
but my guess would be about an hour. 

THE COURT: Let me suggest tha: э 2 ofc о 
we meet in the robing room or maybe a coup. of mirute: 
before, if I can get down here by then, to discuss whai. 
our calendar will be hereafter. 


(Luncheon recess.) 
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AFTERNOON SESSION 
2:00 Р.М. 


MARK 8 resumed. 

THE COURT: Before we proceed wit! ih t ux ther 
questioning I will rote for the record tha* a) wi 
resume after today on Monday, September 17, 11 6 ex) 
that we will proceed for three trial weeks 31 
and that by two weeks from tomorrow, which . 

Mr. Hruska wil. address letters to defense 
them of his ofvers of any documents which ar 
evidence and any changes in designation as с ' 


and ^^v other material which shovld be note- 


and counsel for the defendants will reply wi 


speed thereafter, and the Court will rule on 
All right, Mr. Hruska. 

CROSS-EXAMINATION (continued) 
BY MR. HRUSKA: 

Q Just a few matters to clear up, г 
ASCAP now make tapes, audic and/cr vídeo ta- 
prograns; 

A I think we are presently make a4 
CTN programs, We may even be doing that on a ge 
basis, sc that we get those programs that ru fiv. times 
a week during the week days, we may be takir. these once 


a week. My recollection is hazy on that. J том we 
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changed that. 

With regard to the video tapes, e tale a sar, 
of CTN programming that we vidio tape one месу a month, 

а quarter, I think, and as new tapes of progians соге on 
we meke video tapes of those. 

THE COURT: What is tne purpose oft tie video 
tapes? Just to make sure ei abe you recognize a song 
it is the song or something like that? 

THE WITNESS: No, your Honor. 11 is to -- 
remember i said that we do check to verify the accuracy 
the network logs on a sample basis. 

THE COURT: Yes. 
THE WITNESS: And it may be a question of whetic 


this is a visual use. In order to sustain їг > fact that 


it is a feature performance, we would have tc creck the и: 


(0 


visually to make sure. 
THE COURT: Right. 

Q You mentioned yesterday that the sample of 
television station programs used by ASCAP was approxirate." 
30,900 hours. You remember that? 

A Yes. That was the local television ssuple, 
right. 

Q You had indicated that part of thit sample wa: 


actually listened to by ASCAP :ізіепегз and р гі: ої the 
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sample was not listened to but came from cue sheeis cneck id 


with TV guides. 


А That's correct. Let me se? if T ce. clarify 


that for you. 

Q Please do. 

A The entire 30,000 hour sample is lsid ovt by 
Joel Dean and through the use of TV guides we can tell whit 
the programming is in any particular area. s un overlap 
on that, an overlay on those 30,000 hours that are pickec 
out from the TV guides, we also have tape : orlings of 
that time, 30 that we analyze not only the 7" gu:ie tarou jm 
the cue sheets but also tape recordings for ar of taat 


time. 
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Q The ASCAP listeners, the solfe: ji: 
they iisten to the entire part of that sanple wh 
taped? 

A Yes. First of all, the solfe «is -- 


listeners are not all solfeggis. You remembar t 


said a solfeggi is one who can listen to th tap 


down the notation of music. 
THE COURT: He can write down : 
hears, in other words. 
THE WITNESS: Right, your Hon г. 
A But the listenare do listan to 
they listen to all the taper, that's right. 
Q What portion of that 30, 00 D0-hou 
is on tape? 
A І don*t recall at this point wh: 
portion is. 
Q Do you have a rough approximatic \' 
A I haven't looked at that in a i 


I just don*t remember. 


Q What is the weekly salary of an \<САР .isten i? 


MR. TOPKIS!: We will stipulat.: that they 
are either underpaid or overpaid, whichever tr. Hruska 
wants. 


THE COURT: What is the significance? 
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Mx. HRUSKA: There wes a Wall Stra i. 
Journal article which indicated that the sa arv = 
$150 a week. 

THE COURT: Again, what is th 291 
one way or the other? 

MR. HRUSKAs Mr. Marks sugges‘ ei i: 


direct examination that ASCAP would have to aic ) 


to its staff in order to listen to a greate: >70; 


of CTN programs і? СТН were to go on a рег-1зз be 
To get an idea of the cost involved =- 

THE COURT! All right. Do ол kr: 
range of salaries for that work, Mr. Marks? 

THE WITNESS: Well, we could emal ily 
provide the salary figure for the whole dep: rzmer :, 
your Honor. The range, you know, may sta t. fcr а 
beginniner, at 115. He moves up very quickiy, depend- 
ing upon what his skíilis are. There are bonuse.: for e 
extra speed and accuracy, maybe upwards of $200, 300. 
Then there is overtime. There is a good da. o? overt Uw 
in this department. So that it may be even abo e 
$300 for an average ~- not an average, but e pert zular 
listener. We would get the average by takin a.l of 
them and averaging the salary cost. 

THE COURT: It goes up to $30C and ^igher, 
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is that the idea? 


THE WITNESS: Yes, it may very vell, with 
overtime, your Honor. 


THE COURT: I take it it is ‘‘ul)-time 


THE WITNESS: This is full-tirne уо x, yes. 


THE COURT: I think that give: me tue feel 


MR, HRUSKA: Yes. I wonder if 1 could 
spend one more moment on it in terms of the basi: 
weekly salary rate. 

THE COURT: All right. 

MR. HRUSKA: What the range ir пет з. 

BY AR. HRUSKAs 
Q Is it between one and two hundred io]-.ars? 
А No, it is above $200. But you are running 
through all sorts of areas of ‘proficiency, from the 
newest people to the most experiencea and the fastest, 

As I say, there is base salary, there are 
increments, there is a bonus for — paid morthiy for айа›- 
tional work that is done, accuracy, there is overtime. 
We can certainly take the total salary cost, divide it 
by the number of people and give you the average cost or 
the total cost. But I don't have it in my head. 
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MR. FRUSKA: Perhaps we ought t» dc «hat, 


your Honor. I would like to get a figure. Tt. 


doesn't have to be absolutely precise, but e figure for 


the basic weekly salary of people in this de part ant. 

THE COURT: All right. If Sep intende 
to argue that point I think it is reasonable tie; supply 
the information in connection with it. 


MR TOPKIS: I will endeavor tc, you: 
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Q Does ASCAP license doctors and !enti;ts who 
use music in their reception rooms? 
А I don't == you mean do any doctors or dentiste 
hold licenses from ASCAP for music in their recep- 
tion rooms? There are Musak licenses which cover 
doctors and dentists’ offices. 
Q Wo, I don't mean that. I am walk about. 
direct licenses between ASCAP and doctors ard dentists. 
A I don't know of any particular ccctors cr 
dentists whe hold such licenses. 


Q If ASCAP made а practice of — 

A Bat I may not — 

Q I am sorry. 

A I may not know the answer, Mr. Hruske. 


Q I guess maybe that anticipates my лех+ 
question but let me ask it anyway. If ASCAP made a 
practice of licensing doctors and dentists would that 
practice be one that would likely come to your at:entior?^ 

ES Oh, it might or it might not, but I don“ 
I don’t know of any licenses with doctors ani den:iste 
but there might be, and as I say, there are tuzak 
licenses which cover doctors and dentists’ offices. 

MR. TOPKIS: Excuse me. Your Honor, 
I don't think there is any great need to waste time on 
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this. If we have a handful of doctors an é:rtists* 


licenses it's a 10+. We have, I am told, .ícóonras witi 


а few clinics, d if more information han r is 
needed, I can’t. understand why. 

MR. HRUSKAs No, I wilt accept 2 
That is perfectly all right. 

THE COURT: All right. 
BY MR. HRUSEA:; 

Q You talked yesterday, Mr. Harke a. ^it 
efforts to check or police local establishme::3 i: 
general licensee category to determine whether r ict 
such estarlishments vere making public perfozasnces for 
profit of ASCAP music. Are the pecoie who Ilo tux: 
regular ASCAP employees cr do they work on а pacty tive 
basis? Perhaps you can describe the relationsaips” 

A Yes, we are talking about both +уоэп of pep! 
as a matter of fact. 

Q I see. 

A As I said, we have 14 branch office:, about 
150 people im the branch offices. These ar» fe 
time employees. There are people who work ii-ec'ly in 
lioensing of these establishments and they go arcund 
and visit the establishments, see what the musíc use 
is and make the license available, explain to the cwner 
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of the establishment what the license is an cho: піл 
what it is and what the rate is. 


If they are unable to come to ai. agrc ement 


as to а license and there is a continued из: o. 212, 
then — well, I getting to the second part f 
part-time people. 

Q I am sorry. Go ahead. 

A Then there may be -- if after a пу г<: 
of contacts they are unable to reach an agr «rin. 
then there will be these people I mentioned ;5s:tc-: 
who are perhaps connected with the local uf e s. 
in some way have a musical knowledge от exp г: гє 
will visit the establishment and listen to чу-е :? 
hear ASCAP music, and make cartain notes anc meto 
on the use of the music. These are part-t 9 
who are not employees of ASCAP. 

Q Do you know the total number of peopl 
that category that ASCAP has retained for tl ae p z- 
poses within say the last five years? 

A Oh, I am sorry. I don't know. Т: 
lecation they are retained аз needei. Yes er 
said there were some 300 lawsuits brought. Tw 
corrected. There were some 400 lawsuits br agit ` 


year, so that — and these are all over tha coun’ >; 
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and there would be people who — this буре c? сет 
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зоп whe 


would be needed for that kind of evidence i: tiei? 


lawsuits. 


Q Are there certain types of estabi ists 


these people are told to look at? 


А Yes, they are establishments thet re 


uning 


music and that — ASCAP music and that haven t со < 


to an agreement as to a license. 

Q но. I mean before you find ov: ira 
are using ASCAP music, in order to find out L? th 
are using ASCAP music somebody had to go the a зи 
that out. 

THE COURT: You mean hotel ape: 21; 

MR. HRUSKA: Not specialists t: тї. 
Honor, ав I just want to get an idea of the pes 
establishments that the ASCAP people in the icià 
this work are told to look at. 

A Well, I cummarized some of them ‘ste 
tels, bars, grilles, taverns, nightclubs, sk tinc 
dance halls. I may have left out some. ' de 
call. 

Q Well, for example, suppose thers vc-* 
restaurant ín a town with 10 tables. Wou c ^п 

MR, TOPKIS: Small restaurant har? 
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MR. HRUSKAs A restaurant that лад 0 

tables. Let me start over again. 

Q A small restaurant with 10 tables in a sown. 
Would this be the kind of establishment thai cur 
people would take a look at? 

A Yes, I think they would. If it "ex: usinc 
music they would come upon the establishment. You 
know certainly there are — now let's consíc?z ва ғегіізі: 
their use of music. You don't have to visit th: 
establishmeat to know that music is used. Zou now th^ 
it’s used and then you visit to see what the tyre ot 
music is. 

Q But you don't limit yourself? 

^ That's right, you don't limit your: o1* 
to those that are merely advertised. The’ are con- 
stantly on the lookout ior establishments that are using 
music. 

Q Yesterday, Mr. Marks, I had азкес you whethe: 
or not the top 20 publisher groups in ASCAP cou. ulest 
Aírectors to fill vacancies as publisher rep: es-ntatives. 


I believe you told me you did not know. by ary 


chance have you learned overnight whether the t^p 20 


publisher groups in ASCAP could do that? 


A No, I haven't looked at any material since 
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that time that would tell me. I said the: n gk: ox 


might not be able to. I didn t kuow. 1 waen*t deny.» 


that they could or saying that they could. 
MR, HRUSKA!: I world like bere, you: Honor 
to press a fequest with respect to the last act ion 


held within ASCAP for publisher seats, the : im 


== 


total — the total number fof votes for each . 
seats, and the number of votes cast by each .: 


20 publisher groups. 


Е 


TH? COURT: 8o that you сап fi уо, 
whether they could or could not have «iecteo г. 

MR, HRUSKA: Yes, your Fonor, inc 
down the list of the top 20 you would have t^: с: 
get to that. 

THE COURT: All right. 

MR. HRUSKA: I have no further - 

MR. TOPKIB: If your Honor has the cJíghte: 
interest in it we will be glad to look. 

THE COURT: I have that much |) te” ot. 

MR. TOPKIS: I will make it as open ande 
as I possibly could. 

MR, HRUSKA: I have no further qo-st ions 
of Mr. Marks. Thank you Mr. Marks. 


NR. TOPKI£s We have no redir«ct, your Honor 
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THE COURT: All right. Thauk you, Mr. 
5| маске. 
ё “THE WITNESS: Thank you, your P. mor. 
е (Witness excused.) | 
е THE COURT: Before you swear : trete, 
, I don't want to frustrate anybody who has be si ing 
8 


| here waiting to testify, and if you believe ws will be 


| 
| 

9 
able to complete this witness’ testimony wiihi: the | 


| finish direct in an hour and a half. 


ш next hour and half ог so, I think that is fine. But і: 

ч it is going to be a situationin which you get nal* way 

" | through and then resume on the 17th of Septenbor, I 

е | think that would be rather foolish. What are your | 
* i feelings” | 
" MR. BLUMSTEIN: Your Honor, I hand: 1 cas | 
16 


| THE COURT: Direct? 


| 
i8 i i 
А MR. BLUMSTEIN:t Yes. 
i9 | | 
! тик COURT: It is ap to you рер: с as to wit 
20 


you want to do. Do you want to leave it hincging 1: ke 
that? Because I will have to leave here acit 145. 

' MRa HRUSKA: Let me say right o, F direct 
were to go to 4 o'clock I would say there vad te nuc 


24 | 
possibility whatever of finishing cross exam:naticn by i 
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THE COURT: I assume that. 1) it is wry 
I em asking whether it wald be desirable =) co Cant 

MR, HRUSKA: I would strongly rte your 
Honor, that we <= 

THE COURT: May I зак who you ar 

MR. SHULMAN: My name is Alan ^^ i 
I am a music publisher. 

THE COURT: You live here in : ə» z- 

MR. SHULMA'!: Yes, I do. 

TER COURT: Are you going to „ in 
September, as far as you know? 

MR, SHULMAN: Quite honestly, hr © usas, 
when I go on a European trip, in early беріс: 
around the 17th of September, as a matter сї aa 

THE COURT: How did you know wnat 1 was 
going to ask you. 

MR, SHULMAN: That is exactly hen. Ав 
а matter of fact, I believe that is rícht efter the roli 
days and that is usually when I ао. 

THE COURT: Perhaps we could, in “x. 


Shulman*'s case, hear his testimony one day i: fap<ember 


before the 17th. I really thing it would  f:ustrat. с 


to get his direct testimony and stop there ac wait two 
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and a half months or whatever it is. 

MR. TOPKIS: My only concern, vour Honor, 
is that Mr. Shulman has been waiting for tv; days to 
testify. Could we consult his convanienc::? Whick 
ever he'd be happy with I'd be happy with. | 

Which would you prefer, Mr. Shu..man? 

MR. SHULMAN: I would mich pr.£c-,.? I 
could, to get it over with today, but I can t be sure he 
long it is going to take on direct, and I cortaírly dcn'c 
know how long it is going to take on cross. 

MR. HRUSKA: I would obviousl have a prefer 
ence not to end this session with direct. I would 
like to have an opportunity to cross examin: Mi. Shulman 
right after he finishes his direct. 

THE COURT: Gentlemen, I fee: ver; badly 
to say anything to the contrary but I don't suppose it’s 
а matt ar of life and death. It just seen: t+ ше to 
be much more sensible for the examination = taxe piace 
as a unit. t would be very glad to try nd fird 
with Mr. Shulman right row some day early 1 September whe). 
we could hear his testimony and that is al) 7e do. 

MR. SHULMAN: We could do the‘. 

MR, TOPKIS: All richt, fine. 


Would vonr Honor like to use the rest of th: 
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time today? We have a deposition. 

THE COURT: I would like to uss it for 
something we can complete today. 

MR. TOPKIS: We can read the Stanton deposi- 
tion today, your Honor, and we can complete hat. 


_THE COURT: Fine. I would l.ke to hear 


Gentlemen, let me know what date it con- 
venient and I will have to call my chambers inc see if 
tuat is convenient. They took my ergagemn.nt book up- 
stairs. 

MR. TOPKIS: Any time the week of the 10th, 
Mr. Shulman tells me, would be fine with hir, and it is 
with us. 

Is that all right with you? 

MR, HRUSKA: I much pr. er that it is not 
the first day or two because of the judicial conference 
and just coming hack from summer vacation. 


THE COURT: ойе of that week? 


MR, TOPKIE: Fine. 


THE COURT: When is that? 
MR. TOPKIBS: The 12t.. 
THE COURT: Gentlemen, I can*t make it on 
the 12th but I can make it on the 13th or l4th. 
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MR. TOPKIS: The 31th would be fine, your 


THE COURT: All right. 

Is this a fairly long deposition? 

MR. TOPKIS: It probably will саке most 
of the time we have left. 


THE COURT: Then I find it easier to grasp 


it if we have somebody take his place readin; the 


answers. 
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МА, TOPKIS: Mr, Beinick will b. csip it. 
Your Honor, we would like to beg: 
Page 3 of the Stanton deposition. I was exim$rin; the 
witnecg. This was taken on two days, the l'th icy of 
December and the 27th day of December 1372, Arc 5% baga 
on Page 3 at Line 18. 
(Reading) 
"Q Whit is your name and address? 
"A Frank Staton, 15 East 96th Stres!, 
20 Hr. Stanton, you are customarily Сатет ed 
by the honorific "doctor." What is the exp ard ticr of 
other than embracing courtesy? 

"A I have an earned Ph.D. There 1 e other Fru. 
Stanton in the city and there has been a gre n f 
confusion. Some years ago I decidec I would back to t.e 
professional dcctor end hope to distinguish »ysolf from tie 
cther gentleman. 

"Q There is oniy one, could advis 
in what field do you have the doctora 2 
"A Psychology. 
Just in the hope that I may be 1: 
you tell me the subject cf your doctoral then ts 


VK The subject area was the measurerent of audienc: 


I will have to supply the title for you later because i- 
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| а vary long one. 

E "g Radio audiences, siri 

4 | "A At that time, yes." 

T And then down to ‘che bottom of *. 10 at 


"9 1 se^, Dr. Stanton, could you brews iy e ten 
for us your professional biograpay From tae гэ i lef 
Ohio State in what X gather was 19357 

"A I joined CBS in the fél.. of 1935 2 cn pbey 
of a young newly formed research department. 


thirties, I was made director of research, 


à x = i 
Тыс me — r rr 
* — 
et (et 


to trace tie period during the war years bec с: tl WAS 
\ тегү complex perird. I have spent three уг Жегу: 
13 ' a week in Washington every weik and the rer v tre time ai | 
hi 
1 the office. After the war I became a “ісе- | Gor* and 
a generai cxecutive. I later Lecams general m. 270: of 
| j 
4 the сопогпу, and at the January menting of che - arc 
o | in 1946, I was elected president. | 


ы, And you have held thet titie ov. : ^" 


"A Until October 197°, whea І was race , ce cha cn T 
and continued as chief operating officer wha i| o> >t J го А 


today." 


* 
c 

— À—— —— —— a — — — = = 
4 


Now going to Page 8, at Line 3: 


25 "9 You remember there was 2 time when PISI was 
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formed and I think the date has been established =: 
1939, Do you remember that? 

"A Yes. 

"0 You were aware that BMI was bein fcrc at 
tho time? 


ед I was aware of the fact that it ad езп form: 


I don't recall having any prior knowledge of its furmaticn:. 


*Q And there came a time when CBS decido: to sto: 
broadcasting ASCAP music for a period in the eerly Ғо:+іез. 
Do you remember that? 

"A I до, 

"о Did you have any role in that decision” 

"P I did not." 

Page ll, please, Line 23. 

"0 And when you became president in Janua-y of 

what were your duties? 

"A I was the chief operating officer and as such 
all departments and divisions of the company; reported to 
me and I to the chairman. 

"a The chairman was also the chief executive offic. 

ед Не was. 

"о And for that matter is? 


"A Yes. 
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"o And have your duties changed at глу time since 
January of 1946? 

"A There have been some shifts in responsibilities 
Mr. Paley and I divided up from the practical point of view 
the operation of the company. His interests were primaril 
or foremost in the programming side. He obviously, 23 chie 
executive officer, was m — with the total ogerazion o 
the company, but if you had to descríbe the divisior of 
labor, I would say that he gave more tine to programm ong iiv 
gave more time to the other aspects of the operation. 

"0 Would you tick off for me quite rapidlv if you 
could, the other aspects that you refer to? 

"A It depends on when you want to take the зпарѕло: 
of my career, because in the early days we are talking aoo 
a total, virtually a total broadcast operaticn; ani today. 
of course, you are talking about a company that is much 
mcre compiex and has many other aspects, 

"0 Confining ourselves to the broadcasting opere 10 


did you and Mr, Paley divide responsibilities in that arez? 


"A Well, just as he was giving most of his attoa'i: 


to matters in programming and I giving most of my attention 
to the other parts of the company, I sat in on many of the 
programming discussions, just as he participated in a les: 


active role on the business side of the company. 
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"о 80 in broad terms the dividing 1 пе would be 
that business was your concern and progranmiſig his? 


"A Yes, except that ів a litt le toc harsh because 


I was involved in programming and he was cer:2inly involved 


as chief executive officer in business matters. 

*Q Fine, Your title, as I understand it, has 
been and is chief operating officer and Mr. Paley is chief 
executive officer. I have always been puzz.ed ir many 
companies, as well as CBS, with the distinct. cr. Does it 
mean anything to you or is it just another t:tle? 

"A I believe the records will show ‘hat until the 
very recent past we have not used those titles within the 
family, or outside for that matter. Mr. Paley never made 


a point of the fact that he was chief executive officer 


and I certainly never went around and said, ‘Look, І am chi:: 


operating officer." We worked together, as the reco-ds 
will show, for lo, these many ye&rs, and there has been a 
comfortable division of responsiLilities. Tle organizati^n 
chart shows everything practically flowing up through 
the president, chief operating officer, into the chairman's 
area, but the day-to-day operations don't always follow 
the organization line and the boxes on the chart. 

"0 Since 1946, into whose baiiiwick has the genera 
subject of music relations with ASCAP and BMI and related 
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subjects fallen, yours or Mr. Paley's?" 
We will skip the colloquy. 
"A These matters were handled by the business 
affairs department of the network on the one hard and a 


comparable position as regards the company-o' пес >tetions. 


"Q And was the business affairs depertment in th: 


allocation of responsibilities that you @escribed earlier 
between yourself and Mr. Paley ín your bailivick <x his? 

"A Because the program department spen- more of 
its time with him than with me, I would have to взу that ti 
business affairs part obviously was tied to ihe prcecram 
department, and was more on his side than mire, bot matters 
having to do with music licenses 1 think came mor? to my 
side of the desk than his." 

Going now to Page 20, at Line 8: 

"Q The network passes on to affiliates one-half 
of the cost of an ASCAP license, does it not: 

"A The cost? 

"Q In both radio and television. 

"A It does in television. I am not prepared to 
say what the present plan of operation is in radio." 


Going now to Page 24, Line 13: 
"б There came a time in December of 1969" =- 


MR. HRUSKA: Your Honor, I am afraid I was 
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Little asleep at the switch as the reading went ол. Тһе с 
anuwer that Dr. Stanton gave regarding а spl'tt.n: e. | 
cost of en ASCAP license, I think that reall: that questior | 
called fcr a legal conclusion and I don't th .nk his testi- 


mony on this is really relevant and I would object co it 


on that ground. 


There is an affiliation agreemen-. ЇЧ is in 


evidence as part of the stipulation of facts. you: lionor, 


Exhibit z. 


It describes the total -- 


THE COURT: Is the affiliation agreement star: 


in the networks with the stations? 


MR, HRUSKA: Yes, yes. 


TH COURT: Does it specify the amount paid by 


the station ín terms of percentage of the cost of a license 


In effect, it does, уез. It 3s 


MR. HRUSKA: 


totai complex relationship. There is one pari- 


part of e 


graph thet does describe the split between ёле stiicions 


and the ret-vork on the ASCAP licenses. 


Is this the formula m:thod or 


THE COURT: 


by dollars? 


Yes, formula metho . 


MR, HRUSKA: 


THE COURT: I will accept this rcw. 
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obviously 1f it is inconsistent the agreaner- |. % 1s be 
the agreement :.8 unclear I think even 1f it asks ox a 
conclusion it 4s not unreasonable to ask Dr, Stan on for hi 
conclusion. 


MR. iIRUSKA: My point 2з 1 thin): i; : 


the formula alone as the only part of the аа: е” 


reach the same conclusion. 

THE COURT: If it is, then what is v-orc with 

MR. HRUSKA: I think if you read the : yreemei 
n totality you might reach a different conclusion. Thai 
ail I am pointing up. 

THE; COURT: Т am not quite sure how you can cec 
the same conclusion and a different corclusicr 

MR. HRUSKA: Simply because it s ond part 
of a larger economic financial relatiorship. 

Tm COURT: Let's leave it at th:s, 
I don't consider Dr.Stanton's statement as h ji , @imiss 1 
ageinst CUS which can overcome whateve: I deierinire t3 be 
the legal effect of the agreement. 

MR. TOPKIS: Going now to Page 24, pla ze, 
at Line 1? or 13: 


"Q There came a time in Decemrzer of 1959 ben you 


had a talk witk Mr. Paley about reliticns wiin 'SCAF and 


BMI, is chat right? 
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"A t did not discuss relations in tie seise of 


working relations. І had a discussion with x. Poley 


in which I told him of the plan to ask for a per-"se contr: 
in distinction to the contract that wan then in fi усе." 
Going to Page 29, at Line 12: 

"Q Had any survey been prepared fer you cf 
possible consequence obtaining an ASCAP ›=ү-ц: : 

"A Cai you help me when you say "a ;vrve 

^Q Dic. anyone report to you ir wri: 
as to what might happen if you were able to 
per-use license? 

"A I tad no written reports or that suojc: 
Һал conversations on that s" ^ject. 

*Q With whom? 

"A With our general counsel, Robert Evans. 

"0 With anyone other than Mr, Evan: 


"A NS, gir." 
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— 


(Mz. Topkis reading) 


Going over to Page 30 at: Line 17. 

"Q Would it be an accurate summary to say that tre 
idea then of seeking a per-use license from sc 
BMI came to you from Mr. Bvans? 

"A Yes. 

"Q Do you know where he got it? 

"A I do not." 

Going to Page 32 at Line ll, please 

When did you first hear the tern perms 

I am unable to fix the time for that. 

Can you estimate it, approximate iy?" 

MR. IIRUSKA: Excuse me. I object to the form 
of the question. Do you mean the term or son? words embod 
ing the concept? 

MR. TOPKIS: I will settle for еі ther. 

"A Mid sixties. 

"Q From whom did you hesar the term g sore v rd. 
enbodying that concept? 

"A I don't recall. 

"0 Have you ever discussed it with ciyone other 


than Mr. Evans and your present counsel? 


ед Yes. 
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With whon, sir? 


With the head of the television str! divis 


Going to Page 34, please, at Lin 
You had some conversations with 

^A Yer. 

"Q In which the subject of per-use 
Taking all or «ny part of them, wil. you tel тг tae subsis 
of your conversations relating to that subje: * 

"A The substance of the conversatio: 
the merits of a per-use contract as against t anket cor 
tract where we were paying for music that we circa’? use 
where the fee had no relationship tc mus ic 2. 

"о Were these conversations before г ařt:r гоч 
filed the current lawsuit, and I can remembe your r2coll 
if it needs refreshment, by telling yor that. t^: action 
was filed on December 31, 1969. 

"A I beiieved I testified earlier t!at those cor 
versatio^s took place in December. 50 they оті. Осу ha 
tave been before December 31. 

"Q Fine. Can you give us any more d 


the ccnversations? 


"A No. To the best of my recollec'io., I can't. 
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“0 You say that they discussed the per-use lice: e 
and blanket license. Was any preference for either 
expressed in the conversations by either of “cv: 

%А Yet. 


*o Could you, for example, tell us harr 


"A I thought I had embrace that when I saii we 


discussed the merits of the per-use contract аз ajtiast tor 
blanket oontract. 

"о For all I know, Dr. Stanton, you d«cided 
contract was extremely desirable. 


"A Our subsequent behavior I think ! 


*Q Along with other people, you can aways cang 
your mind. 

"A And we have from time to tine. 

"Q I get that impression. So you concluded in 
this conversation or these conversat áns with Mr. Word thet 
you would prefer a per-use license axrangener 

"А Yes. 

"Q Did you discuss with him the poss Fility of 
obtaining it by the filinm. of the lawsuit? 

"A I did not. 


"о With whom did you discuss the fi. 
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iit, if unyone? 
"A With our general counsel, Mr. Evans. 
"Q Ала only with Mr. Evans? 


"A Yes. 


"Q бо far then as CBS Television is concerned уэл 


are the only liaison opposed to legal personrel who parti: 
cipate in the decision to file the lawsuit? 

"A Would you read that back, please." 

MR, TOPKIS: It was, and the answer camc. 

“А I bad discussion with no one bevcnd Mr. Evans. 
"here may have been discussions: with others, but I didn't 
participate in them, 

*O0 Were you the person who made the decision to 
tile the lawsuit? 

"A Yes." 

Going now, please, to 39, Line 7. 

"Q Dr. stanton. I understand from a documert I 
-111 now show you that the request for a per-use license 
was delivered to ASCA? and SMI on the afterncon of December 

Does that conform with your recollection? 
don't know that it wes delivered on the 

afternoon of December 19. This letter is dated December 
15, ut I cannot tell you when it was delivered. 

ео All right. You knew, however, that. such a 
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natter 4&3 being sen-? | 

ел Yes. 

“а Ane what was the nex: thing that 
after it мав sent? 

"A Subsequent to December 19, I iea 
‘dic not get an affirmative answer f:on ASA 
request. 

"0 Did you see the answer ‘hat you 

"А At that time T 410 not. І was i: 
subscance of the response," 

Now goinj, please, to Page 41, a 

where I said: 

"Q Go ahead, if you will, Doctor. 

"A I cannot recall the precíse conv 
took place after I was told about the ASCAP 
31 cannot fix the date as to when that conve: 
plece. I did make inquiry of either Mr. Ар} 
Mr, Evans ox perhaps botn as to what the nex’ 
in trying to remedy or get a satisfoctory ar: 
reguest for a per-use license. 

"2 You inquired of them? 


"A That's correct. 


"Q And what did they say?" 


2247 


you learned 


nel that we 


ssacicr hat 


.e9 Sponse, Ins 


acior took 
91 cs 
;:ep would >: 


437 Cc our 


There was ar objectior and a dize vtion nt. 
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to answer, and I inquired, 

*Q At some point or other you decided to file 
this suit, is that right? I mean you, Dr. Stanton, decide: 
to file this suit. 

"л I think I testified earlie- that 1 did. 

ш Right. I asked the question by «av of r 
Do I understand that the only person you discussed 
the suit with was either Mr. Evans or Mr. Арое17 

"A That is correct. 

"Q You did aot discuss it with Mc. ‘ocd? 

"A I did not. 

"д When you discussed with Mr. Wood making а rec 
of ASCAP and BMI that they give ycu per-use `}сепѕек did 
you discuss with him the question of what уол would do 
if they didn't? 

I did not. 

"о You mean that the substance of te ccnversati:r 
was, in effect, let's see if ASCAP and BMI w.11 give us 
per-use licenses, and youdidn't go on to concider what yo: 
wovld do if they wouldn't?" 

The answer is at the top of Page 43: 


I did not. 


You knew at this time that your license with 
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ASCAP має expiring December 32, 1969, didn't vou? 

“А I did. 

0 Didn't you consider with Mr. Wooi whe: you woul 
do about that fact if ASCAP did not offer ус: г. per use 
license?" 

MR. HRUSKA: I hate to do this, онх konor, k^ 
it seems to me, just from trying to skim through «nis =- 
I haven't had a chance to look at this depos.tior since ii 
was taken -- there is a great deal of testimony in here 
every little twitch of Dr. Stantor's thought processes ii 
December 1969. I don't think any of this is cf he 
slightest relevance. 

We had a great deal cf cestimony irom Mr. 
Sipes, how Mr. Sipes in the business departmert ач CBS Тє. + 
vision Networ k worked out, his coming into -he network, 
finding cut about the problem, worked out wh. * he thought 
was the solution, and the fact that it went громе Mr. Sirs 
to be reviewed by Mr. Wood and then by Mr. S гпёоп, and 
there is testimony about Dr. Stanton talking it over viti 
Mir. Paley, but I don't think that any of thi: гасі осіпаёіол 
that occurred in late 1969 is really pertinent to the issre 


of the case. 


THE COURT: Mr. Topkis spent a let of time ог 


1t. I assume he has some reason for doin: so. 
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Will you tell me iir tdt ycu think Dr. 
Stenton's thirking proves? 

MR. TOPKIS: Certainly, your Honc-. 1 thane 
Dr, Starton's testinony taken in ccrjainction with the oth or 
CBS esecutives adds up to the conc?usion tha: wl: үу at 
С95 spent more than five minutes <hinking abiat th: per-u 
system, 

THE COURT: And if зо? 

MR, TOPKIS: And if so, the conseyu2nce vould 
follow, it would seem to me, that tra: would dear on the 
question of whether that system is a more reesonabie 
alternative, 

THE COURT: I don’t understand wh; .t would. 


Suppose they woke up today fresh and said tha: e wen:ec 


a per-use license and were able to give good justi*icat..or 


for it even if they hadn't thought about it biore. Why 
does the length of time over whic: they thou: з: of it 
prove whether it is reasonable? 

MR, TOPKIS: I don't think it бт ‘+ 
whether it is reasonable. I think it i 
into considerat..cn. 


THE COURT; I think it may be 


into consideration. 


І am only saying to you, зо you can urdaiozsten: 
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candidiy what my reaction is, tha’: it seems 


peripheral, 

I do believe that the feasibili::;, the proot 
of feasibility, is affected by, among other nings, г dem: 
stration and perhaps a degree of planning, «im! so I will 
hear it, but there is a very, very limited : pict 5v thi; 
вох of thing. 

When I come down to deciding whe 
feasible or not, it is only fair o say tha“. 

I am going to be terribly influenced by how wih caovght 
Dr. Stanton gave it. But I would be willinc g Listen tu 
what you brougat out. 

HR. TOPKIS: IT wouldn't expect yni 
be affected Бу that or by the whole totality 
particular area, but I suggest its signific. 
со you that if there were evidence that СВ; hia stu 
sais for endless months and had inquires а: 
tions mace, you would regard that as probat: ‘e. 

THE COURT: You may be saying it is а negativ: 
influence. If that is what you are trying t prove I think 
it is relevant, yes, simply to show that che dic not co 


& lot of work planning for this prior to bri wing 


MR, TOPKIS: Right. 
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MR. JIRUSKA: І would, of course, аз але agains: 


that, your Honor. I think if the facts ме::2, ard they 
certainly are not, but if they were that sudderiv che tor 
executives of (B3 woke up one fine morning c.. I ecember 
19, 1969, and the idea came to them anc the, зга «hi 
is the way to co and sent a letter off to ASLAF, 40. 
that would be totally irrelevant if the ide itself 
A good one and ~- 

THE COURT: There is no nee- to ar; 
point because Y argued that, and agree with : 
arcved it earlier. 

Nov, I wmderstand Mr. Topkis is 
show that you reed to have planned, but to үу: 
arguing that ycu did plan. 

Ee shakes his head in agreement 

MR. TOPKIS: I was at Гаде 43, Lin 

“о Dién't you consider with Mr. Woo: waat you моо і 

do abovt that fact, that is to say, the fect that the 
license with ASCAP was expiring December :1, 
ASCAP cid not offer you a per-use license? " 

MR, HRUSKA: I object to the form of 


question. Could it be couched in terms of tete or not 


there was 2 discussion that occurrec between Dr. Stanton 
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and Mr. Wood? It is a little vague as to whether you are 
asking Dr.Stanton whether he decided this sui ject in 
his own mind, which question he already answered, or 


whether this wes an expressed part of the Ji:cu:eicr which 


tock place * 


MR. TOPKIS: It is the latter. 


"A I did not, 
*Q Had you considered in your own mind what you 
would do?" 
MR. HRUSKA: I object to the question rt 
has been asked aad answered twice now. 
MR. TOPK™S: I take it the answer is по. 
"A What time are you talking aout? 
"9 At the time that this сопуесзаё: с: wita Mr. 
Wood was had and the letter was sent at ог abou. December 
19, 1969. 
"A The answer is no. 
"о And you only considered, voursel‘ 
after ASCA?'s response was received, is that 
"A As $*r as І am concerned, that's :0: :ес- 
*Q When ASCAP's response came їп or tween tne 


time that ASCAP's response came in and the filing ої tne sui 


did you discuss the subject with anyone other -- aad by ‘tie 
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subject’ I mean your relations with ASCAP -~ 
the subject with anyone other than your coun 

"A I did not." 

Going now to Page 47, please, a: 

"Q Having this response, and thet i: 
rom ASCAP, what made you decide to file the 

"A Because we did not believe it wa. 
to our request for a per-use license. 

"о It would only have been an affirva' response 
that would have ceterred you from filing the suit, is tne 
correct? 

"A Trat's correct. 

"Q Yet before you received the respons- you hadr 
considered whether or not to file the lawsuit? 

"A I believe I answered that question sfere in 


the negative. 


"d Yes. І was just giving you an oppo-tcaity 


to think it through again. 
"A I realize that. 
"Q You appreciated, did you not, Dr. Lta^.on, the 

the offering of a per-use license would be ; ificant 

departure from prior practice for ASCAP and BI. 4 


you not? 
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"A Yes, I did. 

"Q Did you believe that an organizatior like 
ASCAP could make such a significant departure without 
the approval of its board of directors? 

"A I nad no knowledge of the internal workirgs 
of ASCAP or BMI. 

"Q You think of them as significant business 
entities, do you not? 


"A Yes," 
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May we go, please, to page 56 at line 24: 

“0 You are aware, Doctor, that on various осса- 
sions CBS has involved the procedures of the amended 
final judgment to fix rates for ASCAP licenses of various 
kinds? 

"A I an. 

20 Was the possibility of using that procedure 
to obtain the objectives that you sought by a per-use 
license ever contemplated? 

"A I don't believe that that course of action 
would produce the per-use objective that we were seeking. 

"Q Your basic objection was to have the fees 
that you paid bear a relation to the quantity of music 
that you used, right, in broadest terms? 

"A Yes, 

T Did you ever contemplate the possibility of 
instituting a rate-fixing proceeding aná in that rate- 
fixing proceeding ask that the rate fixed be low or vary 
with the music nsed? 

"Mr. Hruska: I object to the question. 
I think we are getting down to a iegal area. I don't 


think it is fair to ask Dr. Stanton questions about what 


the ^onsent decree wili permit, what it doesn't permit. 


The decree itself, of course, is a matter of public 
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record. It provides the perfect program and it has 
reference to blanket licenses. We all know what they 
are. Y just -- in effect, you are asking Dr. Stanton 
about the provisions of a 1950 ASCAP consent decree 

and I don't think it ís fair to do so and I will direct 
him not to answer." 

MR. HRUSKA: Excuse me one second. The 
question before the last question, I believe you read: 

"Your basic objection ~as to have the fees 
vhat you paid tear a relation to the quantity of music 
that you used, right, in the broadest terms?" 

I think it clear from the context of this 
transcript, in which the prior question and answered 
used the word "objective," that this question was, 
"Your basic objective was to have the fees. ." 

MR. TOPKIS: I think you are right. 

THE COURT: I actually assumed that witl- 
out correction. 

MR. TOPKIS: Right. 

So now we are over on page 58 and I and tr. 
Hrus 1 were saying: 

„ ou are asking Dr. Ste on about the 
provisions of a 1950 ASCAP consent decree and I don't 


think it is fair to do soand I will direct him not to 
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"Mr. Topkis: I am not asiing nim that 
at all. I am asking him whether he ever considered 
starting a rate-fixing proceeding in which CBS would 
demonstrate that its use of ASCAP music was low or in 
which it would seek a license in which the rate was 
geared to its use o? ASCAP music. 

"Mr. Hruska: I think Dr. Stanton has 
already testified that he did not believe that the 
procedures available under the 1950 decree would afford 
CBS an opportunity of having the fee measured precisely 
by the CBS us of music. I think that's the way to 


answer the question. 


“Эг .Торкізв: I don't think he said anything 


like that at any time, the way he answered it. 

о Yaving heard what your counsel just said, 
do you adcpt it as your statement? 

"A ‘ев. I thought what I gave in answer to 
an earlier question embraced the points he made,not 
as eloquantl:, perhaps. 

Tien we go to page 64, line 4: 
"3 bid you over, ever, at any time participate 


in a discussion with anyone about a per-program license? 


"A Yas. 
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aQ How many times? 

"A I am unable to say, but certainly it wouldn't — 
it wasn't a frequent discussion. 

*Q Can you approximate the number of occasions 

"A I would appreximate it at two or trece, 

"Q Do you remember when the first one was, 
approximately? 

A No, I 3annot. 

*Q Not even approximately? 

"A How aporoximate may I be? 

"Q By & decade. 

*A If you give me a decade, I wi.l say the 608. 

"Q Not in the '508. 

"A If you move the decade, maybe I wmid get 
into that -- е 

*Q We will have a rolling decade. 

"A NO. I am unable to pe more precise on 
that answer. 

"Q All right. So ín the roughest of terms, 
we are talking about two or three discussions sone time 
maybe from '55 on, something líke that? Would that 
be reasonable? 

"A I wouldn't quarrel with thet. 


"Q Do you remember the identity of anyone with 
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whom you discossed а per-program Iicense? 

"A I do not. 

"о Did you consider in your own » ^d what a 
pereprogram license meant? That is an unf ox tun Je 
question. Let me rephrase it. 

"You had an understanding of what a per-pro- 
gram license was whan you were having these discussions, 
is that right? 

"A Yes. 

"Q What vas that understanding, Doctor? 

"A It мыз sim ly that we had the option to apply 
for а per-progrea ccatract in contradistinction to а 
blanket contrac:. My understanding of tha per: 
program contra:t is simply that we wou d pay a fee for 
a specific program as against a blanket fee. More- 
over, my understanding was that the fee for the per- 
formance was considerably higher tha „ blanket license 
fee. 

"Q You understood that C33 had the right under 
the ASCAP amended final judgment to have a court set 
up a fa.- per-program fee as well as a fair blanket 


foe? 


"Mr. Hruska: I object to the question. 
The могі used by the decree is ‘reasonable.’ 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FMA SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 74580 


jhe *Btanton 2761 


"Hr, Topkis: Again, I am so grateful 


to yoi I can scarcely measure it." 
There vas some further exchange of compli- 
ments. We finally got down to cases and I asked: 

"Q With the needed modification, Doctor, will 
you answer the question? 

"A I can't give you an affirmative answer to 
that. My understanding of the 1950 decree had to do 
with the blanket license. I never discussed the per- 
program aspect of that. 

"Q Did you sver consider taking a per-program 
license for any part of CBS‘ operation? 

"A I suppose that if you take the discussion 
about per program that was held some time in that 
floating decade we talked about, that I would have to 
say yes. 

"Q Did you decide to seek a per-program licensa 
for any part of CBS‘ operations? 

"A I did not. 


*Q You preferred to go along with the blanket 


Mr. Hruska objected to the form of the 


Tell пе, if you will, why you did not seek 
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a per-program license for any part of your opcrations, 


if that is the fact? 

"A Because I believed it to be an unworkable 
form of license. 

"Q — Why, Doctor^ How unworkihle? 

"A Because I did not see any wa) that we 
could anticipate the use of music in our :chedule and 
the differential in ratas made it impractical from our 
point of view. 

"о Was any study of this possibility — 
that is to say, a study of the possibility of seeking 
a per-program licens«?? 

"A I don't know. 

"o None, in ny event, was reported to y ? 


E. None. 


—— 2 ͤ E— 


“0 The discursions that you had then were 
all relatively gener;l rather than being tailored to a 
particular report o» anything like that? 

"A That i: correct. 

"0 And it was on the basis of those general dis- 
cussion’ that you decided not to seek the per-program 
licerse, is that right? 

"A That is correct. 

"Q Do you remember when the last of these dis- 
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cussions was Doctor? 

"A I do not. 

"Q Can you approximate the date. 

"A No, I cannot. 

"0 You have told us that in the mid to late 
‘60s CBS was restive urder the blanket license as to its 
television operations, is that right? 

"A That is correct. 

0 During “hat period of restiveness was any 
consideration given by you or by anyone at CBS, to your 
knowledge, to seeking a per-program license? 

"A Ho." 

Goinj to page 70, please, at line 3: 

"0 ро vou know any of the operating personnel 
at BMI? 

"A If he is still chairman of the board, I kow 
Sidney M. Kaye. 

"Q And do you k»ow Mr. Cramer, the president’ 

“А J may have met him on occasion, but I nave 
had no conversations with him about this subject. 

"Q You have known Mr. Kaye for upwards of 27 
years, 30 years, probably? 

"A Yes. 

*Q Did you ever discuss blanket or per-program 
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licenses with him? 

"A T did not. 

"Q To your knowledge, did anyone at CBS dis- 
cuss CBS' restiveness witl anyone at Mu during the 
period of that restiveness? 

"A I have no knowledge of any such discussion. 

"о Did you evr suggest to anyone that if they 
wanted something other than a blanket license or a 
per program license they might ask NI ior it? 

"A I did not. 

")0 Was it reported to you that BMI ad refused 


to issue anything but a blanket or per program license? 


"Mr. Hruska: When? 
"Mr. Topkis: At any time. 
"Mr. Hruska; Including ín connection 


with this lawsuit? 
"Mr. Topkis: Yes, sir. 
"A Yes, in connection with this lawsuit. 
"Q Other than in connection with this lawsuit? 
“А No. 
“0 Does CBS pass оп to its affiliated stations 


4 portion of the fees or the burden of the fees it paye 
BMI &s well as ASCAP? 


"A Yes. 
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"Q Mu your practice as to ASCAP and Wir has 
always been parallel? 

"A Yes." 

Going, please, to page 73 at line 20: 

"Q Dcotor, as I understand the way television 
operates, агу: please correct ma if I err, the Columbia 
Television 3etwork sends out signals to affiliated sta- 
tions and they broadcast them, is that right? 

"A Without being technical about it, that is 
genera.ly correct. 

*Q Thank you. Is it your understanding 
of е ASCAP blanket license offered to television 
ne'vorks that it authorizes the network and the 


avZiliated stations which are broadcasting the signals 


. -yaceived from the network to publicly perform for profit 


the music of ASCAP members? 

"A Yes. 

"Q And is it your understanding, further, that 
the local stations need no additional license, that is 
to say, that CTN buys the license for them, is that 
righc? 

"Mr. Hruska: I object to the form of the 


question. When ycu say local stations ne»d no addi- 
tional license -- 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, LY., МҮ. 10007 TELEPHONE: COtTLANO 744580 


jha "Stanton 2766 


"Иг. Topkiss For the broadcasting of the 
signals they receive from CTN. I am not talking about 
the material they originace themselves." 

"Mr. Hruskar Your Honor, I press that 
objection right now. І think that does call for a 
legal conclusion. | ч | 

It's kind of a tricky question. The 
question is does CBS luy the license For the local sta- 
tions. Now, in reality, that calls for а ^^^clusion 
of law. Let me ut it this way: If it wusn't 
call for a conclusion of law it's totally irrelevant. 

If it does call fo: a conclusion of law »bviously 
Dr. Stanton is not. the person to render that conclu- 


gion. 


THE (OURT: I don't know wiether Mr. 


Topkis brought this out because he was leading: on 


to something else or whether he wanted to prove by 
Dr. Stanton what the license arrangements were. If 
he wants to р:оте it by Dr. Stanton t seems to me we 
are back to ihe same problem. The license agreements 
must control, unless they are ambiguous. If they 
are I will rave to hear argument. 

I suppose the lawyers could almost stipa- 
late or acree as to what the effect of tie agreements, 
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not license, the agreements between CTN and its locai 
affiliates is. 

MR. TOPKIS: Of course. 


THE COURT: Then if I am not taking 


it that Dr. Stanton’s opinion is meaningful as a legal 


conclusion here, we can go on just tc keep the train 
of thought in mind. 

HR, TOPKIS: That was my only purpose. 

MR. HRUSKA: I think this is the end of 
the traín cf thought. 

МА. TOPKIS:s No, no. 

R. MSN:. This is the purpose for this 
sequence at the deposition, the only pu-pose. 


MR. TOPKIS: Not a bit. 
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THE COURT: Let me ask you this, ‘ir. 


Hruska. Do you dispute the fact if а CTI affiliate 
broadcasts a show coming from the network which includes 
ASCAP music, that by virtue of CTN's license the affiliate 
has the right to perform that music? Do you dispute 
that? 

MR. HRUSKAs No, that is what the con- 
sent decree says. That is not the part of the question 
I am objectíng to, your Honor. 

THE COURT: Then what is it you are ob- 
јесёіпо to? 

MR. HRUSKA: I am objecting to the pert 
of t;e question that says -- let me read the whole 
thiag -- "And it is your understanding, further, thet 
tre local stations need no additional license, that is 
to say" — and here is where the objection starts -- 
"that CTN buys the license for them; is that right?" 

In effect that asks a complicated question 
of agency. 

THE COURT: I will sustain the objection 
to that point if ít bothers you. I don t think Мг. 
Topkis was out to try and prove that thing. 


As I understand, Mr. Topkis, all you were 
trying to do, if it was anything beyond maintaining a 
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trenc of thought, was to eliminate dispute about the 
fact that the affiliates automatically acauired from 
CTN the right to perform music transmitted to them from 
CTN. 

MR. TOPKIS: £xactly so, your Honor. 


MR. HRUSKA: Vell, we better be careful 


what is at stake. The fact of the matter is that under 


the consent decree, when ASCAP issues a license tc 

CB8, by the provisions of the decree that license cover: 
the local stations. That is truo, there is no dispute 
about that. 

THE COURT: What is the difference botweer 
that and what I just said? 

MR. HRUSKA: Because the statement your 
Honor has made used the term “for the stations.” 

THE COUFT: I said automati-ally have the 
right to perform any music which is transmitted to them 
by СТН for which СТН hes already -- which i. has 
acquired a blanket license. 

MR. HRUSKA: Right. 

THE COURT: All right. Whatever Dr. 
Stanton says here, that is all I regard it as meaning, 
so let's go on. 

MR. TOPKIS: "Mr. Topkis: For the »road- 
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casting of the sígnals they receive from CTN. т am 


not talking about the material they originate themselves. 

"A So that your question deals with those pro- 
grams just relating to the programs furnished by CBS 
Television Network? 

“0 Right, sir. 

"A The answer is yes. 

"0 Му question is this: Referring back again 
to the free market in waich you want to see songwriters 
and publishers compete, I am asking you whether you woul: 
be willing as a condition of attrining that market, to 
stop buying for the lcoal stations the right to broad- 
cast music on the ргосгаав they гесе! уе from the network 
and thus leave them with the individual responsibility 
for working out their individuali deals with songwriters 
and publishers?" 

THE CCI: I note your object'on, Mr. 
Hrusk:. and I do no: assume that because the qwestion 
was put that way that means that CTN buys a license for 
the stationr, but І do believe it would be appropriate 
to ask the question whether Dr. Stanton or CBS is wi'ling 
to leave to the stations their responsibility for maki. 


individual deals, and I assume that the answer is 
basically that. 
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МА.ТОРКІЗ: Then there is colloyuy, your 
Honor, and then over at page 77, líne 8, I put the 
question: 
"Q I am saying to you, would you be willing as 
a condition of having A^5CAP's members compete with each 


other to sell performance rights, would you be willing 


to have your affiliated stations and your network obligate: | 


to buy those performing rights individually? 

"Mr. Hruska: And for the purposes of this 
question, Dr. Stanton, you must assume that CTN is quite 
possibly subjectinc itself to infringement claims because 
I assume that yo. zannot possibly know the legal ramifi- 
cations of that sort of situation. 

"A I am inable to answer that question." 

We then went on -- 

MR. ARUSKA: I think probably to really 
understand that answer, your Honor vould have to read 
all the colloqv: on page 75 and 76 ani the top of 77. 

I don't know that it is worth it. 

MR. ТОРКІВ: I will be delighted to read 
it. I was trying to shorten matters. 

ТРЕ COURT: Let me read it to vyself 
end note for the record that I am reading it to myself. 


All right. 
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2 МА. TOPKIS: Allright, we will then go, 
if I may, your Honor, to page 80, line 9: 

“0 Dr. Stanton, with your counsel's modification, 
would you answer <he question, please; that is to say, 


would you accep: as a condition of the accomplishment — 


to license television networks either for the networks 
or for thoir local stations? 


"Mr. Hruska: I object to the form of the 


cf this free :sarket a world in ien ASCAP were forbidden | 
"| question. If you limit the question to licensing of | 
12 television network programe, an answer may be given. 

Hn "Mr. Торків: That is what I nean. 

4 "A Yes. 

15 "Q So in your view, Dr. Stanton. CBS could get 

16 along as а television network without ASCAP? 

17 "A Are you saying CBS on its own without eregard 


'd to what happens to the licensing of ABC and NBC? 


9 "Q Let's take it both ways. 

2 "A The reason I ask is because I answered th. 

21 question in regard to ASCAP being enjoined from licensing 
a television networks. 

3 | "Q Any network, right? Right, so I am assum- 
A ing ASCAP would be licensing no network. 

25 | "A Assuming that ASCAP would license uc network? 
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"A Could we get along? 

"Q That is right. That is tha question. 

"A In my opinion, yes. 

“0 You would regard it as feasible to deal with 
individual song writers and publishers? 

"A We coulin't start off at day one without 
some difficulty, but over a period of time I think we 
would be able to do во. 

"Q Do I understand then that the onl: reason 
that уси need Ri or that you owuld need ASCA? would 
be that your ocmpetitors would have it available? 

"Mc. Hruska: I object to the form of the 
quostion. ‘fou may answer. 

"A 1 am not sure that I understand the qi2stion. 
It would be '»elpful if you could read it back and 1 may 
ask for some further clarification. 

"Q Please do. Don't hesitate. 

"(Question read back.) 

‘A Yes, I would not want to operate in a non- 
competitive world vis-a-vis ABC апа NBC." 

Then over to page 83, please, line 10: 

*Q So it is your view that so long as your 


competítor:s have ASCAP you need it, and as long a^? your 
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competitors did not have it, you could get along with- 
out it; is that right? 


A We want ASCAP music and we want to pay a fair 


price for it, a price determined by a free, competitive 


market place. But I would not want to be in a position 


where ABC and ПВС or any other nationwide commercial 
network had access to that music and we did not." 


Then please go to page £5, line 14: 


"о Now in this world, Doctor, that you envisage, 


where a per-use license will be available to CBS Television 


Network,it would be your expectation that performing 
rights would usually be obtained by the producers of 


television programs; isn't that right? 


"A Yes. For the most part that would һе true. 


"0 And CBS, for the most part, does not do its 
onw producing; isn'tthat right? 


"A That is certainly true in the entertainment 


"Q And that is most of your programming? 

"A That is correct. I just wanted to make 
the distinction between news and public affairs, cn the 
one hand, and entertainment on the other. 

"Q Right. 

"That is just the distinction I thought you 
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were making. Bo that the beneficiaries of the free 


competition that you say you seek would predominantly 
be the producers of entertainment television prograns, 
isn't that right, and CBF would be only a second-line 
or derivative  beneficia-y? 

"A When we acquire or purchase or license to 
broadcast a series ther: are many parts that go to make 
up the budgets and musi: would be one of those components. 

"We would hive to budget the producer's use 
of the music. If we achieved this competitive market 
that I referred to, there would be some savings I 
would expect because b" definition in a competitive free 
market place you do heve or you should have some savings 
as against the monolithic or monopoly, if I may charac- 
terize it, the way it is handled with ASCAP representing 
all the writers and publishers today other than those 
represented by BMI. 

0 So you would expect to save money: 

"A I thirk that the application of the ver-use 
concept and the free negotiation that we would have with 


writers and publishers should end up with some savings." 
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2 Going now, please, to page 90 at line 9: 

3 "Q You told me this morning that you had a rough 
4 idea of the payments that CBS Television Network was 


5| making to ASCAP in 1969. : | 


7 dim 
6 "A I did. 
7 "о Do you remember approximately what that figure | 
3 was? - | 
9 "л ot the order cf $5 million. 
19 "о And half of that of course would е borne 
11 by your affiliates, passec on to your aifiliates? 
12 | "A That is coriect." | 
13 Going to pag: 100 -- T | 
M | MR. HRUSKA: I take it, your Honor, that | 
s is accepted with the sam: conditions as the other state- | 
‘6 | ment we discussed. | 
17 THE COURT: If there is an ин апа по | 
E other evidence about amunt, I should think that Dr. | 
Ie Stanton would be a qualifíed witness to talk in terms of : 
20 amount, but if an agrcoment says that 50 per cent or 30 
2 per cent or 20 per cent or some formula is tie correct 
— thing, then the agreement control:. 
23 MR. ТОРКІС: Page 100. It i: numbered 

— a 100-1 for some reason. This is at line M.: 


25 "о Dr. Stanton, you said this worning that you 
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decided against seeking a per-program le s because 


you regarded а per-program license as um sable. Will 


you please tell me why? 


"A At the time I gave consideration to the per- 


+; program approach as distinguished from the blanket ap- | 

7 priach, I was in:?ormed that the per-program cost would | 

е be at а highor rate than the blanket approach. And it | 

е makes no sense to pay more money for the same thing that | 

0 you can achieve another way, meaning the blanket approach. | 

" i "о Yeu surely were not told that the ne* dollars | 
y " would necessarily be higher, were you? | 

" "A was led to believe that the rate per unit | 

^ | would be hicher. | 

ы "Q What do you mean by ‘rate per unit 7 | 

* | "A Rate per-program. 

Ы "9 Rate per-program, the percentage of the 

" revenues of the program would be higher? 

19 "^ Right. 

" | 


"5 Than the percentage charged for a blanket 


license? 


A Correct. 
ео But tha* would not necessarily -:esul- in a 
higher net dollar outyo, would it? 


"A We would have to satisfy ourselves on what the 
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mix was going to be with programs with music and without 
music in order to come to that determination. 
"0 That is right. 
Now please tell me why that would be un- 
workable? 
"A It is unworkable if I am going to have to pay 
more money that I am paying now. 
"о Agreed, or I will accept that сз a definition 
of unworkable. It surprises me because it is nòt mine. 
"But if that is what yo. want to vall unwork- 
able, okay. But that ls only ar if. I wan- to know 
why did you decide а ainsi trying it. 
"Mr. Hruskas I think Dr. Stanton ha: 
answered. 
"Mr, Topkis: He has not. With all respect 
I have not gotten a straight answer to this question. 
"Mr. Hruska: He has told you that it was 
his understanding that the per-program rate would be 
higher than the blanket rate and we would end up paying 
more money for it. 
"Mr. lopkis: Oh, no. He did not teil me 
that latter part. 
"Mr. Hruska: I tbought that was stated. 
If that is your recollection,good* -- 
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HRUSKA: No, I think that -- 


TOPKIS: I am sorry. I am sure that 


That is right. 


The words are all minc, I am 


*I thought that vas stated. if that is you- 
recollection, good. I will ask the doctor the cuestion 
again. 

"А If the rate on the per-program 1 higher than 
the blanket rate, then I would not know whethe- I 
would be paying more or less because I cannot articipate 
the mix of the programs in the schedule, those prigrams 
having music in them. 

"Q scp music, you mean? 

"A Yes. 

"Q You could decide that, couldn't you? 


"A That isn't the way we operate the televisi 


"Q That is not the way you operate it today while 
you are operating under a blanket license. But under 


а per-program license, you could operate that way, 


souldn't you? That is to say, pick the programs on 


; which you would use ASCAP music? 
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"A You can't live in a creativ. world with that 
kind of a fiat from management. 

"Q0 You mean you think of it as indispensable 
that your creative producers be free to use any music 
they want without regard to economic considerations, 
is that right? 

"A Under u per-use contract arrangement there might 
be prices set so tigh that I could not say categorically 
any music because there would be some trade-offs. I 
might iint to take the money that would be spent for a 
very expensive nnmber amd say I will take a less expensive 
number and apply some of that money to other elements 
in the program. 

"0 Doctor, let us come back to my basic question, 
if I may, why e the program license arrangement un- 
workable. 

"hs For the reasons I already stated. 

"Q т haven't heard one, sir, vith all due re- 
spect. You keep telling me if the ra:es were very high 
you could not afford it. But that is all I heard. 

And I respond to you by saying that there is a federal 
jwige standing by to assure you..tnat the rate will be 


rasonable,” 


There was some colloquy. 
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"Q Why did you regard, or since you say that 


you, today, feel that a per-program license is unworkable 
for the same reasons that you did in the mid-to-late ‘60s, 
we will not fuss over the :ense, why do you regari the 
per-program license as unworkable for Columbia Television 
Network? Where would your problems arise? 

"A In the area or economics. 

"Q Only? 

"R I would have to say tiat the other reasons 
relate to economics but it would have an inhibiting effect, 
in my opinion, ол a creative decisior made about the pro- 
gram's schedule. 

"0 Is that the problem, that tie fact that a 
charge would be made for a program which contained ASCAP 
music would operate as a deterrent on the creative ехег- 
cise of the producer? Is that the problim? 

"A If the difference in rate between the two 
approaches to the solution were substantial — 

"Q That is per-program and blanket? 

"A Yes. 

„О Yes? 

"A Then that would feed back to the cost of taking 
one program as against another program. 

"о Of course it would. Pat where is the 
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B 


problem, the insoluble problem, or the difficult problem? 


All you are telling me is if you have to pay for something, 


you have to pay for it. No doubt about that. 

"A And there is no feeling on our part that we 
should not pay for it. 

"о Okay. 

"Then why was the problem that you envisaged 
with a per-program license?" 

Mr. Hruska and I had some colloquy and I think 
we can skip it and jo on to page 107, line 18, where I 
said: 

"Q Could you suggest one to me, Doctor, that 
would make the per-program license unworkable?" 

I didn't get an answer. 
Let's go to page 108, line 13: 

0 When you decided against trying a per-program 
license or considering it seriously, were vou aware that 
under the SASCAP amended final judgment not only were you 
entitled to have the Court fix a reasonable fee for the 
per-program licanse, but also a fee which would afford 
you a genuine sconomic choice between that license and a 
blanket licerse. ан to. 

"A I was aware of the consent decree and the fact 


that we covld go to the court on that matter. Our, 
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or my deliberations or consideration, did not encompass 
that at tthat time. 

“о How about today?" 

There was some colloquy again and I think I 
better read it because it clarifies the succeeding ques- 
tion.* 

"Mr. Hruska: I object to the form of the 
question. 

“Mr. Торків: Dr. Stanton had told me be- 
fore that he finds a per-program license unworkable for 
the same reasons today that he did back in the mid-to-late 
*60s. He seemed to ne just now, in formulating his 
answer, to be focusing on that prior tine and by my most 
recent question I sought only to inquire whether he now 
has in mind the provisions of the decree which I have 
related to which I ref.rred. 

"Mr. Hruska: Whether he now hae it in 
mind in general, or whether he has it in mind in connectior 
with reaching a decision to a problem, a solution to a 
problem? 

"Mr. Topkis: I take it that Dr. Stanton's 
earlier testimony to convey the idea that just as he 
thought a per-program license unworkable some years ago 
so he does today. I ask him whether in formulating that 

SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., NY. 10007 TELEPHONE: CORTLAND 74500 


* 
LÀ 


8 4 


с^ 


ч 


| 
| 
x 
) 


ар" "Stanton 2784 
jucgmet, as of today, he has considered the provisions 
of the decree to which I have referred his attention. 
"The Witness: I have not." 
Now we go, please, to page 112, line 25: 
*Q Dr. Stanton, you decided in the mid-to-late 


19..; not to seek en ASCAP per-program license; isn't 


that right? 
*A Yes. 
"9 Okay." 
7HE COURT: Wha. page? 
MR.TOPKIS: I beg yoar pardon, yo.r Honor. 
Page 112. 


THE COURT; I see, all right. 

MR.TOPKIS: "Q Dr. Stanton, you desided 
in th: mid-to-late 1960s not to seek an ASCAP per-prxgram 
licease; isn't that right?" 

MR. HRUSKA: Your Honor, may I just inter. 
jact for one moment here? There is a real problen, 

I think, in dealing with a deposition of this length, 

of breaking up flows of test‘ tony. There is a portion 
of this starting onthe bottom of page 109 and page 110 
which I think, and I am reading as I try to follow this, 
probably is necessary. On page 112 too. 

MR, TOPKISs I will be delighted to read it 
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straight through. 

MR. HRUSKA: Tes. 

MR. TOPKIS: No problem. 

Let's go to the bottom of page 109, where I 
had broken off at line 23: 


0 If you would do your best to focus on those 


concepts, specifically the decree's provision that you 


may have the Court fix a reasonable fee ior а per-program 
license if you are dissatisfied with any fee that ASCAP 
may propose and the provision that any fee proposed and 
fixed for a per-program license must offer you \ genuine 
economic cL is between that license and a blanke“ 
license, will you tell me, please, having those terus 
and orovisions in mind, why the pe — license i: un- 
workable? 

"A By our request of ASCAP, we were not seeking 
а per-program solrtion to the problem. And the par- 
program solution doesn't go to the heart of what we are 
seeking. We want to get a relationship between the use 
of ASCAP music and what we pay for it. And the per- 
program course of action doesn't deal with that issus." 

There was some colloquy and we will go down 

to line 23: 


"Q What the per-program license does or does not 
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dekh). with is at this moment izzelevant to my question. 

"My question is why is the pe: program icense 
unworkable.* 

And there was sowe colloquy, and I think at 
that time I may leave out that со; loquy and we will 
go to the testimony at the botvom of page 112, line 


THE COURT: Which мэ have already. 
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Mk. TOPKIS: Right. We pick up perhaps 
at 113, líne 7; 

*ü I agreo with you. I thought you told me 
thís morníng that you thought of it, that ís, the per- 
program licerse, as unworkable, and I am still trying to 
find out why you thought of it аз unworkable in view əf 
the fact that che amended final judgment gave you an 
absolute ghz to a reasonable fée and one which *f forded 
you a genuine economic choice between the program fee 
and the biznket fee." 

There was more colloquy. Let's gc over to 
page 114, line 15: 

ba Coming back to my question, with all the 
fallibility that our judicial system necessarily em- 
braces, there is a judge sitting down in Foley Square 
ans ig. ed to preside over the ASCAP amended final judg- 


ment. 


чл. +. 


" 
раа 


"Having that fact in mind, would you please 


ce 1 me why you regarded the per-program license as un- 
workable? 


"A I find it difficult to go beyond what I have 


already said. Unworkable for me embraces the cost in- 


pom in the solution and if it is adding to costs rather 


+ than giving us at least equal сосуз or what we seek in the 
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саве of the per-use solution. an opportunity to negotiate, 
then I don't find it a workable answer for our problem. 

"Q You were not thinking of a per-use solution 
back in the míd-'60s, were you? 

"A NO. I was thinking of money. 

*Q No, you were thinking of the per-prograin 
license as opposed to te blanket license, isn't that 


That nets out at cost. 

"Q Right. Okay. Pine. That is language 
I understand. 

"A And if there is a substantial differential 
butwsen the two rates, there ia a chance that up front I 
would be consenting to this increased cost rather than to 
equal or lower costs." 


Now let's go, if I may, to page 117, line 


"Q Di: you then, Doctor Stanton, in the mid- 
608, choose anong blanket, per-procram and per-use or did 
you choose between blarket and par-program? 
“A ht that tine we did not have аву other choice 
but ketween per-program and blanker. ASCAP was not offering | 
per-1ise. 
“0 And you were not asking for one? 


Е 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES Court House 
FOLEY SQUARE, NV. NLY. W fene: CORTLAHO 74500 


"Stanton 
That is correct. 
бо your choice was between blanket and per- 
program. Those were the two styles of licensing 
that you were contemplacing, right? 
*A No. Tha: is not right. 
» What is right, six? What styles were you 
contemplating? 
"A Contemplation, I think, embraces a number of 
things other tha, the options that are available toyou at 


Ld 


that time. 


Q O'ay. I will accept the suggested rephras- - 


ing of my q'estion. I get it from anywhere and welcome 
ít from avywhere. Am I right that you regarded your 
real options as between blanket and per-program aid decided 
against per-program because you thought it unworkabls? 

*A Yes. 

*Q I put to you the fact or the facts that we 
haz: gone over so repeatedly about the genuine econnic 
cioice andthe reasonable rate and so on, эпа I ask yuu 
ravins those circumstances in mind, why was the per- 
;rogra: license unworkable?” 

There was some colloguy, and on page 119, et 
line 5, the doctor responded: : 

"A The answers all relate to cost. 
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"0 What answers are there other than "І believe 
the per=progrem license would cost more’? 

"Mr. Hruskat Than the blanket? 
"Mr. Topkis: Yes. 
vQ Is there any answer other than that? 
“А That is the bottom line.” 
Now we may |. to page 123, line 8: 

"Q Is it your opinie... Doctor, that tae per-use 
form of license would be more workable than the рег-ргодгаг 
license? 

"A Yes. Within the context of our line of 
conversaticn at this point. 

"9 Will you tell me why, please, sir? 

"A In the "irst place, the per-use arrangement. 
would relate use -- would relate payments to the actual 
use and the per-program approach would not. 

0 Why would not the per-program relate payments 
to actual use? 

"A Because in a per-program contract, if you 
had one num ber you would pay the same percentage regardless 
of what thet percentage is as you would if you had ten or 
fifteen nurbers. 

"Q Is that the only мау in which be per-use 
license that you seek in this litigation is preferable 
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, to the рех=ркоу am iiocense that is and has been available 


3, to you? 
En 4 | "A Ro. | 
3 *Q Would you tell me ау others? 


ó | ед Under the per-use approach I would contem- | 
| f 


plate that we would have the opportunity of going into | 


| 

| the murket place a 1 dealing direct with writers and com | 
? | posers. nd that is another difference between per- | 
% | progran ani per-use. | 
1 | 2 Anything else? 
2 | "^ No. This is the first tiue I have ever really | 
S | examingi that thing, that question. dome other | 

things may have occurred to me but nothing else occurs to 
і 5 | me пс’. | 

а 5 | » Very weil. 


? | "Aoferring to the desirability of Кзїпз | 
8 | akie go into the market place and deal on a fa. - to- | 
| Jace basis with songwriters and publishers, that mi;ht 
2 | produce a higher net cost ог lower net cost for msi, 
2i might it not, depending on your bargaining skills and 
— the skills of those adverse to you? 

21 “Mr. Hruska; I object to the form of the 


question. I don't know what you pean by'sk*11s.' I 


———— — — — À— 


3 { think it is very vague. The witness may answer it. 
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"Mr. Topkis: I think dr. Stanton unuighi 


clue as to what I mean. But you say he may 
answer? 

“Mr. Hruckas Yes. 
*Yo may answer, 

"n Whon you referred to higher or lover net cost, 
were you tilk'ng about a single number ог wer: you ilk- 
Ing about a :chedule in the round? 

"0 I was talking about the lztter. 

"A I am not an economist, but аз I understand the 
free marku: place. І wo d rot expect the total to be 
higher, Г would «-pect it to i^ 1 wer. But on individua. 
numbers it might „е higher than we pay today nd it might 
be lows. It would depend upon the importi:ice of the 
parti ular «amber to the creative producer, and it vould, 
аз ‘ou have incicated, hinge on negotiat:ing skills. 

"о Why would yo think that as a total: ry it would 
be lowar? 

"A Because I think there would be competition 
between the suppliers of the music. AR Zoe 
^0 And you think competition would :roduce 
reasonable fees which would tend to be lower than tus 

fees payabie under a blanket license? 

"A i do. 
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| 
| 7 
- | "0 You are aware that, and you have stipulated 
repeatedly, that the fees you have paid under a blanket 
| license to ASCAP sre reasonable, are you not? 
| "A I am not. 
"Q I think your ` counsel will so advise you. 
"In any event, vou are aware thai: the ASCAP 
amended final judgment provices for a judge netting 
| reasonable йд and I ask you why it is that you think 
| the operation of negotiations on a face-to-fice basis be- 
| tween CBS and songwriters and publishers, on the other 
side, lwould produce lowur aggrecate fees thz1 the reason- 
able feas that a judge might set? 

"A Ars you addressing yourself vo the per-ase con- 

cept now? 
"о Yes, I am. 

"A Y think it would be unrealistic to go to the 
judge on а case-by-case basis to get a vate rct. I асп & 
think ме would get any programs on the air. 

en j am sorry, sir. I perhaps misied you by 


Е * | my ready accuiescence, 


te 


"No. I neant why would you axpect that 


< 
bon 


face-to-face negotiation for per-use licerscs would pro- 


duce lower aggregate costs to CBS than z blanket 1ісепзе 


wt 
EBI m IE Boela mae a — 


under the sur«rvision of a court? 


"EG 
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; | "A After twenty-five years or more in this 
.'  pusiness 1 have the firm belief that competition wil: 
4 d yield s lower overall cost than dealing with а common sales 
ageut for all the writers and publishers. 

"Q Does that belief survive in the face of the 
provision of the amen‘ied final judgment that « court 
` | will cet г reasonable fee? 

"A Well, this takes me back to something I said 
earlier, and that is that І have more conficence in the 
| mar cat place for setting rates than I dc have in the 
| court procedure, wich all of the problems attendant 
| tha reto. 

"Q Are you aware how many times CBS, on behalf y 
cf its: various i;terosts, has invoked those court | 
prececures, Doctor? 

"A No, I am not. 

0 Lc: re see if І can refresh your гесс1іес- 
^, tion,” 

YR. BRUSKA: Your Honor, looking through 
the rest of zus, I don't think there is any possivility i 
of our fíni:hing Dr. Stanton's deposition today. I don't 
Jj , think there is any possibility of Mr. Topkis reading | 
! the porti:as that he has designated. 
aik I think I would be willing at this stage, if 
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? we were to break now, to just have fed to the ruporter the 
3 remaining portions of the deposition that ASCAP wants 
3 to designate or read іг and the remaining portions that 
? we want to read in and your Honor at your convenience 
can read the rest of it, or perhaps even reai the entire 
deposition, 

THB СОЛТ: I heard an awful loct of it 
I am not generally crazy about having to read a whole depo- 
sitic-. but we certainly have gotten а lot o? it in, so 
that I am aware of it already. 


Yo: feel it is important that you literally 


" i wW A 
PPTs —— — —— = 


dd rend == 

4 | MR, TOPKIS: I do, indeed. your Honor. І 

* think I have al out eight excerpts left aid I am confident 
| I cap finish be/ore 4:15. 

| THE :OURT: All right, if you :an. You 

"| are free, of course -- 

i MR. Hi USKA: TO read in response? 

z THE COURT: I don't know when we wi.) be 

7" 1 able to do that, frinkly. You coold phone and ma.e a 

: date to do ít some -ime. I can't do it this afternoon 


! after 4:15. 


n Mr. Torkis, I really thing that puts Hr. 
ү 


эж 


Hruska at something of a disadvantage. I don’t think yu. 


" SGUIIHERN DISTRICT COURT REPORTERS 
t'NITED STATES COURT HOUSE 
О.У SQUARE, N.Y., Ik Y. 10007 TELEPHONE: CORT LAND 7-45k0 


"Stanton 2796 


intended to, and I am not sure that it’s all that great, 


because I am not sure just how much psychological in- 
fluence reading out loud заз over reading it to myself. 
Since ASCAP tas read a very substantial 
portion of the depositioa already, ad I can't do anything 
about Mr. Hruska's requust, except to лопог our texminatior 
at this time, I think . will do that. 
I2 you аго in the middie of a subject at 
this point, Mr. Topkis, I would be glad to lət you 
finish reading whatever deals with this subjict. 
MR.TOPK]S: Your Honor, could І bave about 
five minutes more? There are a few things th.t I would 
dearly love to call to your attention. tat will, I 
think, leave my friend -- 
THE COURT: Let me suggest this: X will 
give you the f ve minutes, but to try and make this 
a fair procedu:e, although I think we are meximizing 
the difference of how we do it, I will allow you, Fr. 
Hruska, if yor. wish, to write me a letter with regard 
to whatever cf Dr. Stanton's testimony you are putting in 
and specifyiry in a few paragraphs what you think is 
established ty it or something like that. 
A'ter all, in the long run, eitrer I am going 
to get what you are putting before me or I am not goíng 
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to get what you ere putting before me. 
MR. ERUSKA: I understand that, your Uonor. 
May I be heard very briefly on an alternative suggestion? 
THE COURT: Sure. 


MR. HRUSKA: Which is simply tzat we 


have the remain „ing of Dr. Stanton’s d2position 


when we start in ths fall, because I think this procedure 
in «hich ve are going to have the portions se Llected by 
ASCAP read and then — 

THE СООТ: Let's do that, but let's 
hava the extra five minutes. Then we will io what- 
ever pore needs tc be done on September 13th, assusing 
that we will not :ake the whole day with Mr. Shulman. 

MR. "OPKIS: On page 132, line i2: 

"Q In the per-use licensing system waich vou seek 
to achieve by this litigation, would it be your oxpecta- 
tion that the producers would normally come t> CG 
with the perfo:mance rights alrealy obtained for the music 
involved? 

"A No. It could take a variety of forms but 
I would contemplate that the producer: would jo direct 
to the supplier. 

"o nod dn t you insist that а producer сопе 
to you with thz performance rights cleared? 
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"A Yes. But I don't see how that ri ads cr 
whether we would do it or the producer would do it." 

I will skip through to Dr. Stanton’s cxtver 
on page 134 at ‚line 9: 

"A Yes, I would expect the producer to get those 
rights. 

*9 You would insist on it, as a matte: of fat, 
wouldn't you? 

"A I certainly vould. 

*9 And as a matter of fact, if you had a per- 
use license fiom ASCAP, but an ASCAP member and ABC and 
NBC aiso had such licenses, but the ASCAP member hac ths 
right at any time to withdraw any composition rom the | 


ASCAP repertory, you vould similarly insist that the 


producer bring you a program with the rights alrealv 


cleared, would you mt? 
"A Yee." 

MR. HRUSKAs I ask the next ques-ion and 
answer be read here for context, your Honor. 

HR, ТОРКІЗ: 0 бо for all practical 
purposes, Dr. Stanton, would you not expest that in a 
world where there were individual negotiavions with 
songwriters and publishers and there was aleo an ASCAP 
per-use license, the ASCAP per-use license wald almost 
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never be used? 

"A I don't envision it that way." 

Down at the »ottom, line 21: 

"Q My question is, Doctor, where you expect to 
use this ASCAP per-use license? 

"A What do уса mean by wher: would I use Lt? 

"0 In what “uations? | 

"A If the nimber was in the ASCAP catalog? 

"Q If what number was in the ASCAP catalog? 

"A — thai. the producer sought." 

Let*s go to 137, at the tops 

"e In a sorld, Doctor, where there iżs janni- 
vidual negotiation with songwriters and pubi:shi;s, and 
CBS had a per-use license from ASCAP, in what síit:ations 
would vou зхрес: that the per-use license would be used 
by CBS? 

зА are we talking now about а рег-чзе licens. 
across the toard for a 1 networks, all television net- 
vorke 7 

© I am talking about all television networks 
having /SCAP per-use licunses, yes, and I suppose, 
for thit matter, BMI per-use licenses; yes. 


"A This probably is not tha answer, but as I 
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be in all program situations in which CBS was the pro- 


ducer. This is very limited today in terns of numbers, 
but =- 

"о All right. Let us talk about what situa- 
tions thare are today. 

“There are ycur news programs ani your public 

events programs; right? 

"A Right. 

“0 Are there ony other programs in the enter- 
tainment field which CS today produces? 

"A Yes. 

0 What are they, sir? 

"A Gunsmok::. 

"о Anythi;g besides Gansmoke? 


"А nere nay be some. No, not that we pro- 


Okay. 
"So we are talking about your news and pub- 
lic wants productions? 
"A And I am talking network now. 
“0 Right. And that would be the area where 
you would expect to use the ASCAP per-use license. 
What kind of music use '. you make on your tows programs? 


Let's be specific. 
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"What are your news programs? I wili come 
to public events in ^ seconi. 

"А We start with the Evening News. 

"Q Is that the Crconkite show? 

"A That is the Cronkite broadcast. We have the 
7:00 to 8:00 a.m. news, Monday througl. Friday. 

"We have a half hour ct newr, usvally, on 
Saturday evening, а half hour on Sunday e'ening.* 

THE COURT: Excuse me. It seems to me 
this is really cumulative of v t I have alr:ady heard 
about the news prograns, anyway. 

MR, TOPKIS: I will stop then, youi Honor. 

THE COURT: All right. 

MR, TOPY.IS: I think we will wait uati 
next time thea, your Hunor. 

THE COURT: All right. Very wel... gentl-- 
mnn. I ion't know that there is anything furth:r 
to state nc this time. I will reserve end I exp:ct 
to see yo! on the 13th of September for Mr. Shulman': 
testimon) and thereafter for a completion cf the reco.:d 
as io this part of the case, which may or ray not be 
disyosi.cive. 

I wish you all a very good summer. 


(Adjourned to September 13, 1972, at 16:00 a.m 
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Columbia Broadcasting System 


v8. 69 Civ. 5740 


American Society of Composers 
Authors and Publishers, et al. 


New York, New York. 
November 26, 1973 
10:00 A.M. 


(Trial resumed.) 

THE COURT: Good morning and welcome, gentlemen. 

(Case called.) 

MR. HRUSKA: Plaintiff ready. 

MR. TOPKIS: ASCAP ready. 

MS. KEARSE: BMI ready. 

THE COURT: Very good. I am glad to see we 
are safely barricaded against all risks. 

For the record let me state that last week I 


asked each of the counsel if they would de good enough to 


make an opening statement this morning so we could remind 


each other what had already been put into the record last 
May and sariier. We will start that way. 

I will call on Mr. Hruska first. 

MR. HRUSKA: Your Honor, just as a logistical 


matter, how would you like the presentation to be made? 
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THE COURT: Whatever makes you most comfortable. 
If you want to come up here -- 

MR. HRUSKA: I will do ít here. 

THE COURT: Fine. Incidentally, in view of 
the smallness of ttis courtroor and I am afraid the one 
we are going in next week, you are perfectly free to use 
the jury box or any other facilities that can help out, 
cat the job done. 

MR. HRUSKA: I would like to use this time, 
vour Honor, to orasent an overview cf the case, and the 
best way I know how to do that is to adopt this analytical 
approach. That is to assume first that ASCAP's rights 
are exclusive and consider the antitrust significance of 
that and then remove that assumption, factor, ín the non- 
exclusivity provisions, and then determine whether that 
legal right of non-exclusivity makes any practical or legal 
differenc:. Considering first the exclusivity aswumption, 
and I won't spend too much time on this, this is a situa- 


tion in which all writers and publishers, all writer and 


publisher members of ASCAP would give ASCAP exclusive rights 


This is the situation which existed prior to 
the 1950 Consent Decree. 


I think there is absolutely no question that 
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а marketing device in which the sellers confer, exclusive 


sales righ. s, to a common sales instrumentality is а рег 
se violation of tha antitrust laws. 

Prior to 1950, the Witmar and Roselle case, 
this was exactly the holding of the District Courts in those 
cases. 

In Watson against Buck, a 1941 Supreme Court 
decision upholding the validity с’ а Florida statute, the 
Su . Court said that ASCAP came squarely within that 
statute definition of "price fixing combinations composed of 


copyright owners." 
The Court also said in that case -- and this is 


a case I don't think perhaps we hawe given enough attention 
to in this lawsuit so far — the Court said, "Unless con- 
stitutionally valid Federal legislation has given to individ 
ual copyright owners the right to combine the State's power 
validity to prohibit the prescribed combinations cannot be 
held non-existent merely because such individuals can pre- 
serve their property rights better ir combination than they 
can as individuals.” 

In the whole line of antitrust decizions by the 
Supreme Court from Addiston Pipe through Topco, it is per- 
fectly obvious that this sort of exclusive common sales 


agency device would be illegal, per se. 
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I don't really think there is any dispute 
about the proposition. I doubt even whether ASCAP will 
dispute. 

Does that mean that a combination of sellers, 
the fact that they are violating the antitrust laws per 
se -- does that mean that they have no defense at all to 
an antitrust action? 

In virtually all cases, yes, that іс exactly 
what it means. ‘There is some possible authority, and we 
have dealt with this before in the case here -- it has 
never been fully articulated -- but I suppose you might do 
so by saying that if the market in which this combination 
exists is tbe «ort that inherently cannot function, in 
the absence of what would otherwise be a per se violation, 
then perhaps that combinative activity should be left alone. 


Of course, that is not involved in this case 


ASCAP argues not only will the market function 
if CBS drops its ASCAP license altogether, it will function 
so well that CTN would not sustain any competitive disadvan 

At minimum , that argument concedes that the 
market will function for television networks if thay all 


were to do without ASCAP licenses or what amounts to the 
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same thing, if ASCAP were enjoined from licensing tele- 
vision networks, ox if ASCAP were forced to operate under 
the more carefully regulated structure of a producist. 

I think what is absolutely crystal clear in 
the antitrust laws is that if the market will function 
under a more competitive system, then that more competitive 


system must be established. 
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system is somehow 


nomie: and social effects to a competitive 


jes 


in one 


andpoint., 


them to create; 


лее financial security to its members, 


that it 


<a to spricd their income and support their 
that it is better from 
all these arguments which have 


form or another down througk the annals 


;i:0rudence have been rejected time and 


Suprise 


che 


Jourt 


said in the 


iAcrthern Pac 


Court. as being tctallv beside the 


fic Railroad 


Shernan ict rests on the prenise that the unie- 


rained into^ractior of competitive forces will yield the 


228% a2llccavion of our economic resources, the 'owest 


prices. the highest quality and the greatest material 


provress while at che sane time providing an environment 


conducive c: 


the preservation of our democratic, political 


social institurions, but even with that premise open 


esticn, the policy unequivocally laid down оу the 


eccmp: tition. 


^ 


Dow, I chink we are ready tc remove che assumption 


2xciusivi-y and consider whether the non-exclus_vity 


provision of the concent ceqree makes lawful what would 


(tT e 8 


be piaíialy unlawful per se as under Section 1-- 
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Ti COUET: Let me say that what I had ir mind, 
maybe I d.ón't make: it clear, is more a refreshing of 
our mutua; recoilection as to the facts which were of 
record, rather tha: the law, which I think we аге reasonably 
well scqusintac with, anz I assume that sooner or later you 
ace going to try «o give us that. 


MR. HRUSKA: 1 certainly shall work that into 


am apt ctp AU ÉD t UU UU tt = 


tiis. Т think the case ig so much a legal case, involves | 
зэ many l2gal issues, that it is very difficult to discuss 
пле Facts withcut »roviding that legal framework. 

тїй COURT: I certainly don't argue with you. І 
cu not trying to stevent anybody from telli j me what they 
-nink is the leca: sianificance of the facts in the record 
but we are ell pre:ty wei) acquainted, I think, with the 
1252! principles ^"?^* and I don't want to prevent you from 


presenting whatever you want in your ovn way. I do want 


PENA 


you zo unccrs.and.nat 1 am looking fcr 
MR. alRUSFA: ALl right. 
How. under the analytical approach in which we 
have now removed ths assumption of exclusivity and focused 
on the situacion as it exíscs today with a non-exclusivity 
provisior in the consent decree, ana i think the apprcach 
"ere ic to determine whether or not hat provision in the 


vecvee mkes a factual oc legal difference. 
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Remeinber that the exc'uz,vity arrangement was 


iilagal per s^ because it foreclosed cormetition amona the 


пенрегз ard it de rived buyers of access to the market, so 
tie question becomes, does the non-exclusivity аггапдете ё 
result in the same thing, does it bring us back to the 
seme place? 


As a matter of historical fact, obviously it 


No television network has ever attempted to 
ly license its needs, no member of the combination has 
engaged in price conpetition with other members of the 
nation to fiil requirements of television networks. 

So the result is exactiy the same as it has 
o< as it had been under the exclusivity arrangement. 

Moreover, ASCAP contends here and there's 
good deal of testimony by ASCAP witnesses, primarily 
deposiciors, and the documents reflect this, that if 
television network were to directly license, writers 
publishers would be, to use, I think, Mr. Finkelstein's 
words, at the mercy of the television networks. 

In other words, ASCAP says the networks would 
pay a loc less. They would be abie to arive that price 
down to almost nothing. 

How, we lon't believe that it is true or even 
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close to being trus but at least we agree, and this is 


5, why I present it, albeit for different reasons, that the 
T totality of direct licensing fees would be sulstantially 
5 less than present fees--the very fact that no television 
T network has attempted a by-pass in the 23 years ace 
э ASCAP's rights wera made non-exclusive by the consent 


| 
| decree, in legal theory, at least. 


т. That fact, itself, I think, gives rise to а 
10 strong inference that this is not a practicable alterna- 
В | tive. 


In other words, this non-exclusivity provision 


э i is more apparent than real. So it is г matter of historical 
4a fact that changed nothing. 
isi Has it changed anything as a matter of law? The 
6 | Associated Press and other decisicns teach us that if the 
7| only alternative that a buyer has to a cartel and the 
9 |. competitive practice would cause that buyer competitiva 
9 р disadvantage, then that alternative does not excuse the | 
* 70 | cartel or its practices. | 

21 on point of fact, the alternative in these 
2 \ circumstances із not real. 
a It is an approach to which no one will in fact 
| ^ | resort. 
25 - Now, applying tiat legal test here, if any 

ii 
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one television network must sustain a competitive disadvan- 
tage in order to by-pass ASCAP, the teievision network will 
not by-pass ASCAP. 


The results are the same as they wouid be if 


ŁSCAP held exclusive rights. Thus the legal conclusion p 


must also be the same. ASCAP remains а price fixing 
combination of copyright owners, using the Supreme Court's 
language in Watsor against Buck. That situation is un- 
relieved by this conclusory by-pass al:ernative. 

Іл fact, the effect and thus the legal conclusion 
nust also be the same if the risk of incurring competitive 
disadvantage in a by-pass is sufficien:ly high that no 
television network wili ever try it. 

Because if the cartel systei has made the risk 

f a by-pass that high so that no television network will 
try it, they have accomplished the sam» objective as they 
did unde: tne exclusivity arrangement. There „ 11 be no 
direct licensing спа thus they will continue to enjoy the 
benefits of selling their product without having to compete 
in price and continue to thwart the purpose of the anti- 
trust laws in marketing. 

Now, from what has been said at this trial and 
before it, we obviously believe that if this practice which 
is plainly anti-competitive in result is to be justified 

SUS ERN DISTRICT COURT Ке 7 2PTEES 


'iNITED STATES COURT HOUSE 
Ol. E Suai MY, NC. 0007 TELEPHO' IE: CORTLAND 7-4580 


22 
te 


was. 


jbe 6 2813 
by the existence of an alternative, then it is ASCAP which 
has the burden of proving the practicability of that alterna- 
zive. 
Таас is, that the alternative is practicable 

п fact and suzficiently slow in prospect that the networks’ | 
concerns about the high risk must be regarded as ill- | 
=ounded. But I will not spend time on that burden of 
proof question because this case by no stretch of the 


imagination turns on a ruling as to which side has the 


burden of procf because even assuming, contrary to law, that 


CBS had the ultimate burden of proving tho: a by-pass | 


would result in competitive disadvantaje, the evidence on | 


that point, including an explicit stipulation to precisely 
that effect overwhelmingly demonstrates that such competitive 
disadvantage would occur. 

I would like to spend a few moments on that 
stipulation and mēke a point which I think is of the greatest 
possible significence to this case particularly at this 
stage cf the case. 

And perhaps for that purpose we night hand up a 


copv of 


пе stipulation to the Court. 
Specifically, here, your lionor, I am talking about 
the second sentence, second and third sentences of paragraph 


13 and paragraph 15 of the stipulation 
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THE COURT: You nean the second and third senten 
of paragraph 13 and the full paragraph 15? 

MR. URUSKA: Yes, your Honor. 

THE COURT: I think it might be well for Miss 
Kearse and Mr. Top«is and for the record for me to read 
those sentences although I believe we all recall them. 

The second and third sentences of paragraphs 
13, I am not quite sure why the third sentence is in bracket 
in this copy-- 

MR. URUSKA: The third sentence is in brackets 
because it is not a substantive stipulation in the sense of 
setting forth substantive facts. 

ТИШ COURT: But it is part cf the stipulation? 


MR. HRUSKA: Yes. It reserves rights to tha 


ТИЕ COURT: 1'11 read the sentences and then 
paragraph 15. 

Reading from paragraph 13. There is a portion 
of the performance rights to ASCAP Music appearing on 
CTN programs as to which it would be imoracticable for CTN 
or such producers to negotiate for licenses directly 
with the owners of the performance rights of said music, 
and then in brackets, without limiting che party's rights 


to reduce an offer of an additional proof with respect to 
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any subject, both parties specifically ceserve the right 
to reduce an offer of proof regarding the reasons for such 
practicability, close brackets. 

And ther, paragraph 15: 

If CTN chose to not have an ASCAP license, the 
producers of CTN programs did not obtain such licenses 
and NBCTN and Ahern had such licenses to the extent that 


СТМ or the producers of CT] programs did not otherwise ob- 
е ' 


tain the performance rights to the ASCA? Music, which they 


desired to use on CTN programming, CTN would be at a compe- 
ti tive disadvantage vis-a-vis NBCTN and MCT. 

MR. RUSKA: That language, your Honor, is not 
very beautiful in the sense of drafting. It was the result, 
as I am sure everycne here will remember, of intensive, 
hard, many hours of negotiations. Your Honor may recall 
there was at least one abortive closing before the stipula- 
tion was actually signed but it does in -erms of substance 
make these very critical points. 

I think the clear meaning of the second sentence 
of paragraph 13 is that there is some portion of the СТН 
music uses, an unquantified portion, which in practice is 
not obtainable by direct licensing. 

By the way, let us, for analysis' sake, call that 
portion referred to in the second sentence of 13 'X*, an 
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vnobtainablie. That portion in brackets, let's call that 

Z. The clear meaning of paragraph 15 is that to the extent 

X is not obtained and paragraph 13 said it was unobtainable 

in practice, CIN would suffer a competitive disadvantage. 
їп other words, in a by-pas:3 CTN would suf fer 

& competitive disedvantage. 

Now, the third sentence of paragraph 13, the 
reservation, does reserve the right to both parties to show 
reasons ‘чпу X is rot obtainable in practice. 

And thet reservation was of very great. impor- 
tance to beth CBS and ASCAP, 

There was one argument that ASCAP could have 
advanced as a reason for t-t' competitive disadvantage which 
would have been consistent with the stipulation and if it 
were true and if it were established, arguably under one viev 
of the law, it would have won this cas2 for ASCAP. 

And thet was that CTN would suffer a competitive 
disadvantage in a by-pass because this is the sort of 
maxket which inherently cannot function by direct licensing 
so that the market. would therefore not function under the 
Lnjunction system or under a per use system and there‘ore 


under chis argument the conclusion would be made that the 


present system must be left alone. That was an argument that 


they could have made. It would have b2en wrong. I think 
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we could aave disproved it very easily. 

In effect, we have disproved it here in this 
trial in our main case. We have disproved it certainly 
through the evidence of the computer experts and the evi- 
dence of the producers and the evidence of Sipes, through 
the evidence of Fisher, all which goes to show that this 
market will function under a per use system and would 
indeed function under an injunction system. 

As we know now, though, from the ASCAP trial 
memorandum, from arguments they made during our direct 
case, and really from the notes of designations of witnesses 
and documents, that ASCAP has not taken that position. 

They have taken the opposite position. They 
argue now thet a by-pass would not cause competitive dis- 


advantage anc that position, your Honor, is directly con 


| 
| 
| 
| 


cradicted by the si:ipulation and what appears to be 
approximately $0 per cent of the proof that ASCAP plans to 
dur in in its defense is proof which is barred by the stipu- 
„ation. 

A stipuration of fact is a binding judicial 
admission.  ASCAP has stipulated to competitive disadvantage.| 
A party cannot attempt to disprove a point to which it has 
stipulated. The same thing arose in connection with the 
CBS-3Mi stipvlation and we immediately conceded that point 
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because that is the law and I think the same rule obviously 


applies to-- 

THE СОСЕ: Ia It sure what you mean when 
you refer to the sane thing having arisen between CBS and 
BMI. 

MR. HRUSKA: We have a stipulation with BMI which 
says in effect on the by-pass question, whatever is 
established as between CBS and ASCAP will be deemed 
established as between ASCAP and BMI and you remember Miss 
Kearse raised an argument at one point when we were putting 
in some evidence with respect to BMI concerning the non- 
exclusivity provisions of the BMI decree and she raised the 
stipulation quite properly in that context and we conceded 
the point. 

TUE СООК: All right. 

MR. HRUSKA: The only argument, your Honor, that 
ASCAP has raised reyarding this stipulation is that the 
competitive disadvaitage to which ASCAP has stipulated is 
deminimize. 

That arg ment, I submit, your Honor, is not 
worthy of the Court's serious attention. 

To sey that a proposition is deminimizedis to 
say, is to mean, that it is non-existent in law and if every 
time parties stipulated to a proposition they left themselves 
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free to prove that the proposition was non-existent, 
there would be no stipulations. To stipulate in that 
fashion is not to stipulate at all. 

All that: must be shown here, forgetting for a 
moment the burden of proof, is competitive disadvantage end 
that is a stipulated fact. 

As I sa d, the reservation of this right to 
show reasons why some portion of CTN music uses would be 
unobteinable in practice, the reasons why competitive dis- 
advantage would be suffered, that was important to CBS 
as well as ASCAP. 

From CBS's standpoint, we wanted to retain © 
right to show that those reasons for competitive disadvantage 


were nct that the market would inherently fail to function 


in direct licensinc, inherently fail to function іп a per 


use system or an injunction system, if ASCAP were enjoined 
from licensing television networks. 

I think we have shown these other reasons. We 
have certainly put in proof or the music and the canned 
problem, the advertisements and the canned problem. 

It is perfectly obvious no television producer is 
going to go out anc. spend money for a right which CBS already 
has from ASCAP, 

We heve put in evidence concerning J. Walter 
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Thompson. They don't have rights to public music in 


their commercials; they don't have rights to stock music 


in their commercials, they don't have rights to original 


music written for their commercials. 

Mr. vop:is and I argued in May regarding the 
legal meaning of tiat contract. I think when your Honor 
‘ses that contract, there will be no question about it. 
thaat is exactly whit it says. That right is reserved, i 
says, jointly, to JWT ana the writer, for licensing thro 
ASCAP. 


If JWT music tried to license directly withou 


: 


t 
ugh 
i 


t 


tae writer's consent, that writer would clearly have a cause 


cf action under that contract. I don't think there is any 


question about it and that is a problem and this is such 
obvious point, don't really want to dwell on it. 


There can't be any question that it gives art 


an 


i- 


ficial bezgaining power to the owner of the music recorded 


in that canned film or in that t. pe.  ASCAP says, well. 


we will trust them, they won't hold us ap. Well, that is 


simply not rational business behavior. No businessman i 


going to put himseif in that position, if he can possibly 


help it. 


Indeed, if there had been no stipulation on 


this case and even if CBS had the burden of proving compe- 
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titive disadvantage, I think these facts alone, the music 
in the can and advertisements in the can, would shift that 
burden of coming forvar and I don't know, wally, what 
valid pcirts ASCAP sould possibly make to sustain that 
burden. 

iow, another reason for the competitive disad- 
vantage in the by-pass or rather two interrelated reasons 
that we have proven, that we have shown, are these: 

First, tiere are no present facilities, machinery 
in the narket for direct licensing and in fact, that is a 
stipulated fact also. 

iow, this is obviously of critical significance 
with respect to published music. 

There is no way to put together programs requir- 
ing any significant amount of published music without such 
facilities. 

Now, chere are facilities in movie rights and in 
synch rights and in mechanical rights because there is a 
need for such facilities end I think it is obvious from 
the proof in this сазе that the need would be far greater 
here, performance rights for television networks, and 
ASCAP says to this, well, you have got oaly twc measly 
variety programs, if I remember Mr. Topkis' description 
accurately, and you don't need direct licensing machinery 
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for only two measl: programs. 
Well, this argument ignores svecials, daytime 


programs--focusing only on prime time--it ignores published 


music on series and perhaps most importantly it ignores the 


fact that in 1969 here were seven prime time musical 
variety programs алб like everything else in television, 
records, ir any form of public entertainment, public taste 

and types of progremuing go through great pendulum shifts апа. 
zhe television network cannot react to that phenomenon in 
are, programs o. whatever, it is going to go out of 
basiness. 

Now, the second of these twc interrelated points 
ол competitive disadvantage is this: 

In orden for there to be facilities, machinery 
for direct licensing, writars and publishers must affirma- 
tively assist in creating that machinery. We could establish 
сае most elaborate computer system and offices in the world 
aad the whole thing would be totally worthless unless 
writers end publishers made it happen, made it go; unless 
they were to furnish the network in good faith and witnout 

heving 211 of the :.nformation we need; unless they wera to 
keep that informat.on current, and that includes information 
on new songs, unless they were also to aesignate some numan 
being wno is set up, pre-programmed, ready and willing and 
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sole to deal, who is waiting for those phone calls from 


— -m 


% producers and who knows what to do with them when he 
gats them. 

Now, what does evidence show about the possibil y 
ot writers and pub.ishers coming forward with that sort of | 
asmistance to affi:matively take the steps and supply the | 
information necessary to bring about for the benefit of 
CBS and, prospectively, other television networks the 
destruction of a system which they have been profiting 
under for 60 years? Are these people going to voluntarily, 
indeed, affirmatively, strip themselves of the bargaining 


power they possess as members of the combination? Are they 


— 


going to affirmatively take the steps, incur the costs and 
hire the people so as to put themselves in price competition 


for our sakes? Рог the sake of the other television net- 


—Q À —sÁÀ HÀ Ü— 


works, customers who they regard as possession far greater 


bargaining power? Are they going to voluntarily and affirma-| 
tively give up something which they know and like so as to 
subject themselves to the rigors, the exigencies, the -isks 
of a competitive marketplace? 

Why would they do that? Why engage in such 
self-defeating реһгуіог. Тпеу have an overwhelming econcmic 
incentive to make cure things stay exactly the way they are. 

Why со price fixing cartels exist? Why are there 
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anti-trust laws to protect buyers and the public from such 
organizations? Because they are of no value to the conspira- 


Of course no:. It is precisely because they are of 


tors? 
immense value to th» conspirators that these things persist 
until they are judiciously remedied. Indeed, this point, 
this inherent rock bottom basis for writers and publishers 
to preserve the present system against the television net- 
work by-pess is so obvious, so economically axiomatic, as 
Professor Fisher has made clear in his testimony, that it 
hardly recvires ar oof, other than the few facts I have 
Rat there is obviously further proof, a 


just alluded <o. 


great wc \th and abundance of it. But it is not proof 
which was necessary to establish this besic economic fact 
of life. 

It was pcoof principally put ín to annotate 
the proposition, to disclose fully writer and publisher 
awareness of it, to disclose every single factual ingredient 
which goss intc this very natural, very understandable, from 
their standpoint, desire to preserve а cood thing. 

In other words, this proof consists of the reasons 
which we left ourselves free to prove under the stipulation 
oí competitive disadvantage and we have proven those. It 


was proof which has demonstrated writer and publisher have 


It 


astute recognition and appreciation of vhat they have. 
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is obvious they wculd be aware of it. So would a ten year 
old child сл a street corner selling lemonade be aware of 
it when he saw ancther boy across the corner coming in 


selling at a lower price. It's that ~bvious. 


We have put it in here, so <here is no question 
about it. 

It is ¿lso proof „ EN a very great 
and very natural, from their standpoint, apprehension of 
үа in the system, particularly for the custom of the 
television networks. 

A form of self sunihiletion, said Mr. Brettler 
the head of Shapiro Bernstein, a vice president of ASCAP, 
on the ASCA? board, a vice president of the NA and on the 
Harry Fox Board. 

This is a man who knows the business. The end 
of the road for me as a publisher, said Mr. Morris. Buddy 
Morris. Buddy Moiris has a very large percentage of the 
Broadway show tunes. He is one of the big publishers in 
Broadway show music and that is the kind of music ve use. 

I'll teke you ofi my list, said Mr. Vogel--Mr. 
Vogel, as an individual purchaser and basically a one-man 
operaticn, has the most incredible catalogue of songs. He 
is consisteatly in ASCAP's top 50 publishers, earning a great 


deal of money on those songs and he knows where he ів. 
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Adams, Stanley Adams, the president of ASCAP, 


said it very well in his famous umbrella speech to the 


AGAC membership. very deal on the side he said is a 


tear in that umbrella and I don't know anybody who can walk 
in the rain and not get wet. 

Mr. Kelman of AGAC, put it very well in his 
speech, dealing with the 3M. We do not believe that per- 
forming rights — te granted except by performing 
rights organizations. If you don't have performing rights 
organizations, you are going to be out of business. 

Buddy Morris, again, and he said it all when he 
said, Y have no intention of ever going ir that direction. 
Who has the most to lose by a television network by-pass 
which would lead t» other television network by-passes 
if successful? 

It is the old line publishers, the too 14 group 
of publishers, ASCAP in our discoverv gave us statistics 

people. 

Now, this group of top l4 get- proximately 60 
per cent of the total ASCAP publisher cre... every year. 
Sixty per cent. Approximately 40 per cent of their distri- 
butions come from television network uses. “orth per cent o 
their total uses. And they supply us, CTN, with 44 per cent 


of the music we use measured by ASCAP rights, which is about 
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the only measurinc system we have. 

Now, this is a highly concentrated group. Іп 
reality, they run ASCAP--60 per cent of the credits, it is 
not surprising. The publisher members of the ASCAP board 


consistently come from this group of top people. 
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Do these people have any question what is at 
stake here? of course not. We have direct evidence 
through deposition or through documents and testimony we 
will have here at the trial with respect to the attitudes 
of just about everyone of them, and also we have proof here 
consisting of the additional interests that writers have 
in preserving the system against the bypass, the loss of 


their fund benefits, the loss of control over publishers, 


which they apparently feel they have for the ASCAP system. 


They lose if publishers were to engage in direct licensing 
of television networks. 

There is a contention, almost a distrust between 
writers and publishers. This was the reason for the forma- 
tion of AGAC and your Honor will recall who Burton Lane, 
the former president of AGAC was in referring to the 
fact that AGAC had collected over $4 million ín royalties 
that publishers had not distributed to writers. 

All these factors came together in the 3M 
incident, although in far diminished form. 

Your Honor, I wonder if I could break now and 
ask if there are any witnesses in the room and perhaps 
potential witnesses. perhaps they might be excused until 


we finish this because I am . about to get into facts which 
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I would prefer -- 

THE COURT: Mr. Topkís, do you know whether 
there are any witnesses in the room? 

MR. TOPKIS: I know it very well. If there 
are any surprises in this case, that in itself is the 
greatest surprise I have ha“ today. 

Mr. — ta eee. If he need, I suppose he 
can find a quiet place somewhere. Can I inquire how long 
this secret material is going to cover? 

MR. HRUSKA: I think I will be finished in ten, 
fifteen minutes, your Honor. 

THE COURT: I don't feel very strongly about 
the situation. Just to eliminate any question about what 
your views might be influenced by what you hear, would you 
mind waiting in the room back there? Is there anyone else, 
Mr. Topkis? 

MR. TOPKIS: Not so far as I know, your Honor. 

THE COURT: Thank you. 

MR. HRUSKA: I was about to say, your Honor, 


that all these factors that I have just alluded to came 


together in the 3M incident, although in far diminished 


form because the threat to the ASCAP system posed by the 


3M bypass was so minor in comparison to that which would be 
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posed by a television network bypass that the education 
we receive from the 3M incident applies here with tremendous 
magnified force. 

I won't go into all the facts of that inci- 
dent. It would obviously take too long. I would like to 
mention just a very few highlights and those basically 


of a statistical nature. 


First, on the first series of tapes 3M needed 


only 700 songs. They offered every publisher they approach 
a great deal of money, as much as or several times the 
publisher's entire distributions from ASCAP with respect 

to wired music. That is Muzak and Seeburg and the like, 
the shopping canters, the factories, the big office build- 
ings. 

That is what these established wired music 
services represent. 

3M was going to sell to the small restaurants, 
barber shops, the smaller factories, the shops, doctors and 
dentists offices which really didn't need it. 

Now, every one of the publishars approached knew 
that they would make far more money by dealing with 3M than 
they would if 3M were to deal with ASCAP. That is so beca 
when 3M had the entire ASCAP repertory to choose from, 


it was obviously going to be a smaller number from each 
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of potentially 40, 50 publishers than it would be in dealing 
with just anybody. 

Of course, each of these people were offered 
a guarantee as to specific number of songs. They knew that 
in licensing 3M it was virtually a cause free transaction. 

Sid Herman of Paramount-Famous said it was 
$150,000 down the drain, pure gravy down the drain. 

Now, nine publishers did not deal, all for 
connected with the preservation of an ASCAP system. They 
did not deal despite the fact that at that time they knew 
that the ASCAP 34 negotiations had irretrievably come apart 
on structural problems and there was no possibility of puttir 
it together before the time that 3M had to record, which 
was April '65. 

Now, those nine publishers control 37 per cent o 
the music annually used on the CBS television network, 
37 per cent, again measured in ASCAP rights. They have more 


than 56,000 songs in the ASCAP index of performed works and 


they annually recoive approximately 46 per cent of total 


ASCAP publisher distributions. These are big, big publishers 
I think of equal significance arethe reasons gi 

by the two major publishers who did deal because those reason 

make it perfectly obvious that those publishers would no 


more deal directly with CTN than they would hand out assign- 
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ments of their copyrights. 

It should be pointed out that those two pub- 
lishers expected to receive from 3M as much as $500,000 
apiece, and I am talking now about the man who just left 
the room, Mr.Salvatore Chiantia on behalf of MCA Music, 
and Mr. Leon Brettler, as much as half a million dollars. 

Mr. Chiantia said that in his deposition, put 
that figure in perspective, we are talking about 100 songs. 

That is what MCA was to license. The mechanica 
rights of half a nillion dollars was 2/5 of approximately 
$200,000. 

According to Al Berman of the Harry Fox Agency, 
the Muzak Company, for 3000 songs from the catalogs of 
many publishers, pays only $37,000 for a three-year mechanic 
rights license or electrical transcription rights license, 
which is a comparable formof license. 

That is more than $12,000 a year. 

Mr. Chiantia got $15,000 as an extra bonus 
simply for signing that 3M deal, $15,000. That is more than 
Muzak pays Harry гох for mechanical rights on 3000 songs 
for one year. 

This record I believe, your Honor, has supplied 


the reasons for the stipulated fact of competitive dis- 


advantage. It has demonstrated what this industry, includi 
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ASCAP, has always known, and which was admitted quite 


| 
al freely in the beginning of this case, that any large sale 


li 
4 user in the United States would be courting . -onomic 
disaster by attempting to bypass the ASCAP cartel in the 
absence of the sort of judicial relief that wouid af for- 
some measure of safeguards against these manifest problems. 
1 ASCAP, again — e stipulation, contends 
ы | that competitive disadvantage cannot he shown unless CBS 
actually attempts to bypass and injures itself in the 
н process. 

That is not the law. I spent a good deal of 
time on this, your Honor, as you may recall in my going 
through the case law on the point. I won't review all that 
now. I would simply say this, Section 16 of the Clayton 
| Act which speaks in terms of threat of injury, not actual 
injury, does not require that private antitrust parties 
subject themselves to such visibly ruinous acts as a pre- 

i condition of maintaining an injunction. 


If it did, it would mean that so long as а carte 


dd of sellers could erect sufficiently high barriers against 
buyers dealing outside of the cartel, that cartel would 


remain immune from injunctions because the cartel can 


| always dream up some alternative, some theoretical 


alternative to dealing with the cartel, and so long as the 


| SOUTHERN DISTRICT COURT REPORTERS 
\ UNITED STATES COURT HOUSE 
FOLEY SQUARE, N. V., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


7 Led 


= 2834 
barriers to that alternative аге sufficiently high and 
predictable во that no buyer would be so insane as to try 
to alternative, then the cartel would have to be allowed 
under ASCAP's theory to continue to stifle competition. 

The antitrust laws, I submit, your Honor, 
countenance no such result. 


In summary, if ASCAP's rights were exclusive, 


it would be a very, very simple case. The only question 


wo. d be whether the narket could function, and that questio 


I don't believe really presents апу question of fact any 
longer ia this lawsuit, since the resul* under the non- 
exclusivity arrangement is exactly the same because any 
attempt to change it by bypass poses too high a risk of 
competitive disadvantage, and that is a stipulated fect 
in this case, that non-exclusivity provision makes no aiff 
ence whatever in fact and therefore it makes no difference 
whatever to the legal conclusion which must be applied to 
this case. 

Thank you, your Honor. 

THE COURT: Thank you, Mr. Hruska. 

MR. TOPKIS: I am utterly unafraid of Mr. 
Chiantia hearing any word I may utter, so if I can bring 
him back. 


(Pause.) 
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MR. TOPKIS: Your Honor, I will try to oonfine 
my remarks to try and put us back in a factual context. 
That is what I understood our purpose this morning to be. 


I won't really attempt to answer Mr. Rhuska's legal argu- 


ments except to say that he seems always to want to argue 


the law, not talk about the facts. Perhaps this should 
tell us something. 

We are concerned here with facts. It is facts 
that determine legal conclusions. Unless and until you 
have the facts, you can't draw any legal conclusions. Our 
legal system starts with facts, and that is why we are 
here in the courtroom. 

Just one other comment. Mr. Hruska said that 
non-exclusivity is mot a real alternative to dealing with - 
doesn't create a real alternative to dealing with ASCAP, 
and for proof of that he aid, look at the fact nobody has 
ever tried it, and because nobody has ever tried to 4 4 
with individual publishers and writers, that proves that 
we violate the antitrust laws. There is an excluded milli 
dollars missing there, I believe. It is almost as though 
we looked at the fact that small boys eat icecream and 
don't eat spinach, and attempted to conclude from that that 


small boys were engaged in a boycott of spinach, or alterna- 
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tively that spinach sellers were engaged in a boycott of 


small boys. It is about at that level. 

Obviouslythe fact is that ASCAP and BMI are 
great conveniencus to users like CTN, to tavern owners, 
to everybody else. But the fact that they are convenient -- 
Ira Rubin of NBC testified in a deposition and as he will 
testify here and now about facts з testified that NBC 
deals with ASCAP because it likes dealing with ASCAP. It 
relies that there are alternatives, but ASCAP is & conven- 
ience. When it can get ASCAP cheap enough, it deals with 
ASCAP. 

Just one other note »y way of comment on Hruska' 
obzervations. There was some remark he made to the effect 
that SalChiantia got 315, 000, гот 3M and that is true, 
and he said that that is more than Muzak pays for mechanical 
a year. I suppose it is also more than Musak pays for 
milky ways or office stationery, but so what? If he said 
something about vhat Muzak pays ASCAP or compared it to some 
thing meaningful we might have something. Compare it to 
perhaps what CBS pays to mechanicals. 

This whole talking of mechanicals introduces 
irrelevance. 

Finally, before I get or, as I edge my way into 


the facts, let me say a word or two about this stipulation. 


SOUTHERN DISTRICT COURT REPORTERS 


UNITED STATES COURT HCUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLANDT 7-4580 


2837 


Your Honor will perhaps recall that in its 
pretrial brief CBS jumped up and down on a couple of sentenc 
of the stipulation and didn't give your Honor the whole 
text. When we pointed that out, there was a grumbling 
acknowledgement that the stipulation did have a few more 


sentences to it. 


Now, it seems to me with all respect CBS wants 


to take simple propositions of logic and twist them so 
that they have us stipulating here what patently is not fact 
I will not acquiesce in that and I will respectfully urge 
your Honor not to acquiesce in ít. We didn't stipulate a 
word of non reality here, rather we stipulated a simple, 
logical propositicn, that if CBS wants everything, it must 
be as a matter of logic that it won't be abie to get every 
thing, it will be able to get something less. 

We left for proof at the trial how much less. 
We said to the .egree that they didn't get less, and ADC 
and NBC didn't, to that degree they would suffer a competiti 
disadvantage. 

The question is, and this is not solved by the 
stipulation, and if Mr. Hruska says it is, I want to be 
relieved of the stipulation. If your Honor reads it in 


that tortured fashion, I demand as a matter of fairness to 
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relieved of it. We had no such intention. If thís 
case should go off on a stipulation of madness, I will 
scream down the housetops before I permit it. 

Let me give you an exemple. There was a lot of 
talk here in the trial, facts, that Happy Birthday is gener- 
ally inaccessible because it costs too much money and nobody 
ever plays it. 

Let's suppose that Happy Birthday were the 
X that Mr. Hruska is talking about, that would be wholly 
in keeping with the stipulation, and to that degree 1f ABC 
and NBC wanted to spend the $600 or whatever that Bappy 
Birthday costs and CBS was a little more parsimonious and 
didn't, to that degree I suppose CBS would suffer a competi- 
tive disadvantage, somehow managed to lump along for years, 
nevertheless, but I suppose that is what the situation 
means. When they can't afford ox decide not to pay for 
it, they can't get it. They will suffer a disadvantage 


and the same will be true of everybody else. 


facts? Let me renind you that we started this case wich 
CBS through Mr. Sipes filing an affidavit against BMI when 
the issue was, should BMI get a temporary injunction or 


something like that. 
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Mr. Sipes filed an affidavit in which he said 
that as much as half of the music, of the BMI music which 
CBS needed was inaccessible to it as he used the term 
inaccessible. Half was accessible, half was inaccessible. 
That is what he said. That contention has long since 
been abandoned here. Mr. Sipes managed do testify, І 
think, for two days without ever mentioning the words acoess 
ible or inaccessible. 

Mr. Hruska’s trial brief does not mention the 
word accessible or inaccessible. Mr. Hruska ac no point 
during this trial, if my ears serve me, has mentioned the 
words accessible or inaccessible. 

We are done wit: that nonsense. 

What do we still have? We have the facts. We 
have Sipes testifying that we can get all the music we want, 
the only bar is disinclination. We have Dr. Stanton testi 
ing to the same thing and we have Stanton testifying that 
if ever we went to a direct licensing world or a per us? 
world, we wouid expect individual program producers and t..*7| 
supply us with all of our programs except one, the much 
heralded Gunsmoke. We would expect everybody to come to 
us bearing the performing rights in t'"eir hands ready to 
hand them to us. ‘That is what we would expect, and to uss 


Stanton's words, insist on. 
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NT 


So those are the facts we are dealing with 


с> 


Һеге. The facts are that all the music that CBS needs is 


available to it, freely available to it, either through 


„п 


АЅСАР and BMI or through direct negotiations with the 


O^ 


individual composers or publishers. 


ч 


Like your Honor, I read through my notes on what 


p 
eea SE SS 


с 


happened during ош: five weeks in May. I went through 


wou =: 


the testimony of each of the witnesses, some of them I ques- 


— 


tioned I went through rather quickly, but we did have Nr. | 


Sipes testifying that CBS could get all the music it wanted, 


- ә 


the only problem was disinclination. 

We had Wright, Vincent and Sunga, the happy 
trio, all testifyinc in almost identical word for word lang- 
uage, which is a tribute, of course, to the rapport that 
they share, all testifying that they are the producers of 
television programs and they are very much scared. If 
they had to deal directly they couldn't get the music that y 
needed. When we zeminde them that the Harry Рох Agency 


existed and a fellow named Bernie Brody existed and Marion 


Mingle was available, we could do it that way. 


Funny, we never thougat cf that. Then ve went 


to Miss Mingle. Why that sweet old lady was called 


to testify, I have no ides. Her business was licensing 


1 —— 
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movies, but she testified and she was charming and she, 
it is true, did testify that she was disinclined. She said 
she wouldn't go to work for CBS because she was too old. 
The funny thing is that nobody testified about 
the manifest fact, that nearly all of the music that CBS 
uses today is background music. Mr. Hruska said a few 
moments ago Broadway show tunes, that's the kind of music 
we use. That just plain isn't true. We are going to show 
your Honor some tables of the music that CBS uses, and what 
you will see is that on variety shows ‘those two variety 
shows a week, they play show tunes, but on the soap operas, 
the dramatic programs, the situation comsiies, the news 
programs, the documentaries, they use nothing 
but background music, and that background music is 
written to order by a guy whose job it ig to write 


such music. 
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He's hired by the program producer and he is 
paid a sum for doing that. That's the guy. The idea 
that this man could be disinclined to deal is just, 
you'll forgive me, nonsense. He's got a living to make, 
he knows that if he can sign on to write a series for 
the season, he can make a living, and if he can't sign 
on to write a series for the season, then he better learn 
to play the picolo or make his living in some other 
fashion. 


Dr. Stanton and Mr. Sipes both testified that 


this per use license that they want would really be a 


non-use license, that they would expect the packagers, 
as I understand, uniformly to bring then performing 
rights. So the only reason that they urge is dis- 
inclination as to why per use or direct licensing wouldn't 
work, but as to per use they say and the reason they say 
they need per use is disinclination, but it would actually 
be non-use. 

They want your Honor to go to the trouble to 
fix rates for all of the music of the ASCAP index, which 
I think is a couple of hundred thousand compositions and 
they haven't told us whether they want those rates to be set 
the same rate for every composition or different rates, 


but that's where we are. 
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All of this must be done. We have to have 
fixed rates proceedings, cathode rate tubes, the producers 
are going to come in with the music books. What you have 
to do is give CBS a club to enable then to do it. 


There is I suggest a kind of paranoic quality 


of this talk of disinclination. How san any songwriter 


or publisher be disinclined to deal with the larges- 
television company in the world? We will prove that. 

The largest record company in the world? We will prove 
that. The owner of the leading local radio station? We 
will prove that. The owner of fast riding music publishing 
companies? We will prove that. The owner of the largest 
communications empire in the world? Ном can any songwriter 


be disinclined to deal with this empire? 
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It's like that old joke of what do you say to a 
6,000 pound elephart? And the answer is, whatever he wants 
to hear. 
Now, your lionor, I'll give you a brief senario, 


if I may, of the witness we propose to call. 


We are «doing to start with Mr. Chiantia, who your 


Honor knows from the reading of the exerpts of the deposition 
and also from references to his name frequently here із 
surely one of the nost respected members of the publishing 
field. 

lie is president of the National Music Publishers 
Association, he was elected to that presidentcy and to the 
ASCAP Board I might note after he dealt with 3M, so if it 
was a crime to deal with 3M, he's been remarkably honored 
for it. 

We will follow with Mr. Alan Schulman, another 
publisher, who will also advise your lionor of the way the 
publishers work and what their function is and given your 
Honor a feeling fcr the facts of this business. 

We will then follow with Mr. Michael Dann, 
with whose name your Honor is familiar. He filed an affi- 
davit herein whicl.-- 

THE COURT: I know him personally. 

MR. TOFKIS: All right. Fine. 
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Then yo. know his prior connections with CBS. 

THE COURT: Yes. 

MR. TOPXIS: We will then have Mr. Johnny Green, 
a distinguished composer and conductor, and following him, 
Mr. Arnold Brodio a serious music publisher. He heads 
Theodore Presser, which is a publishing house I am sure 
your Попог is familiar with. 

We 41 have Mr. Aaron Copeland and we will 
have another couple of writers, one other writer, I think, 
and I may say that: this precise order I will have to ask 
indulgence on because I am trying to accommodate busy people's 
schedules. 

These will be brief witnesses. 

THE COJRT: Of course it makes no difference 
to me. I am sure you will do your best to advise Mr. 
Hruska, in particular. 

MR. TCPKIS: Right. I am now indicating the 
order in which I expect them. Following Mr. Brodio 
we will have Mr. Herman Finkelstein, and then Mr. Robert 
Nathan, our economics expert and with that, we will conclude 
except for one w:.tness, Mr. Aaron Ruben, the NBC executive. 
He has long been designated by us as а witness and he has 
told us that he vill not be available to us, the llth, and so 
we would request your lionor's and my colleagues friends' 
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indulgence to put Mr. Ruben on when he can be made avail- 


able. lle tells us he will be available in the morning on 


that day. 

THE СООТ: We will make whatever arrangements 
are necessary in that respect. 

MR. TOPHIS: Right. 

Now, I think that I can sum up very quickly 
because we expect to show that there is a web of delicate 
arrangemeats which binds together the music industry today, 
binds the creators and users of music and we will suggest 
to your Нопог that if you, with all respect, barge in here 
and start making changes, there is no way under God's Heaven 
that anybody can forecast what will happen. You will be 
embarking upon a terribly risky course. 

The reason gíven for it is that you have to do 
it because everybody is so disinclined. Well, we will bring 
people before you and we will ask. 

I won't say anything now about the 3M incident. 
I can't imagine what real relevance it has today and waat 

with 3M ten years ago. I will say only 
that Alan Arrow о? 3M testified that he got all the music 
he needed, that his program was a success and that he was 
very happy. He was a witness called by CBS. 

THE COURT: I remember. 
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MR. TOPKIS: There were some references by Mr. 
lizuska in his remarks to programs in the can and commer- 
cials in the can. The funny thing about all that talk is 
that we have never any quantification of it. We kncw that 
they c.aim to have $100,000,000 of inventory in the can 
but we don't know who owns the performing rights for the 
music in that hundred million dollars. 

There wasn't any testimony about that. 

So, for all I know, CBS owns it. I don't 
suggest that. I just say that the record is blank. We 
have a subpoena outstanding to whoever nade that estimate 
and we will поре to elicit the information so that your 
Honor can deal with a full record. 

We will also hear Mr. Dann t2stify as to his 
expectation of whether CBS could or could not get performing 


rights if it doesn't have them to programs in the can. 


|. The same problem of can people afford to say nc to CBS or 


hold up CBS. 

Commercials in the can was another hob goblin 
we heard about. Your Honor will perhaps recall Miss Marion 
Presston. The kindest thing I can say about Miss Preston is 
that her knowledge of this industry is in inverse ratio to 
her attractiveness. 

We have a letter from her in which it becomes 
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perfectly clear that there ain't no such thing as a problen 
of commercials in the can. We will show that to your 

Honor and she was the only witness, you remember, who 
testified about commercials in the can being a problem. 


There are a couple of simple answers. One of 


them is that J. Walter Thompson and every other advertising 
je 


ageucy owns the performing rights to most of the music on 
commercials and the other is that if somebody got decebat. 
trant and didn't want his music used on a commercial which 
was already in the can you could say to him, goodbye 
Charlie for a couple of hundred dollars strip in new 
music that and would be the end of his life in the advert!sin 
business and how many people would dare to say no even to J. 
Walter Thonpson, if they make their livelihood out of 
writing music for television commercials and that is my 
scenaric. 

Thank you very much, your Honor. 

THE COURT: Mr. Topkis? 

Miss Kearse? 

MISS KEARSE: Your Honor, I think I will waive 
my opening statement at this point. I think Mr. Topkis 
has done what your lionor asked which was to refresh our 
recollection as to what went on during the month of May. 

BMI expects to call several witnesses. We, of 
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course have served notice of who those people are so I think 
perhaps ve can just get on with it at this point. 

THE COURT: Very good. 

MR. HRUSKA: Might I make а very few brief 
comments on Mr. Tcpkis' statement? 

THE COURT: All right. 

MR. HRUSKA: I won't comment on anything on 
which our two statements met. 

Just where perhaps I didn't anticipate one of the 


things he was going to say. 


TP 


This point on accessible and inaccessible. I 
suppose it is kind of frustrating in a way, every time we 
get an opportunity to talk about the case that there are 
some, I believe, quite applicable anti-trust doctrines 
here that if we were to spend time on all of them, we would 


really never finish. 


.9—. 


One of them, of course, is tying. Tying ie a notipn 


which was brought in in a very early stage of the case. 
It first came up in connection with the BMI motion for a 
preliminary injunction. At that point in time we were nat 
talking about the disinclination of ur: ters to deal. There 
was nothing in the record or available at that point in time 
on that subject. .There we were talking about transactional 
accessibili¢y end tneserssthiiit.. The notion that what 
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ASCAP does is to use inaccessible music as a tying 
product, compelling buyers thereby to obtain from ASCAP 
accessible music is still in this case. That is a, I think, 
very sound although perhaps in this context novel, anti- 
trust point end I chink ASCAP is doing just that, as is BMI. 

However, it is so obvious trat what is occurring 
is an overall stifling, elimination of competition, that the 
precise per se pidgeon hole that a particular program falls 
into or the number of per 86 pidgeon holes that it falls 
into is aot of great significance anc mat is why we haven't 
been talking about tying, exclusive dealing, boycotting and 
the other anti-trust points that are still in the case. 

Mr. Topkis said that Bob Wright and Duke 
vincent and George: Sunca testified or--when they had recalled 
to their memory by Mr. Topkis the fact that Brody and 
Williams and Fox were in the business, they immediately 
said, of course, mat he can do it. That is not the 
testimony. 

If, as I recall this passage in the transcript-- 


it was if Marry Pox and Brody and Williams and anybody else 


had their organizations beefed up to the point where it would 


be the equivalent of the sort of per use machinery that 

CDS is plann. g to inaugurate in this market were it to ob- 

tain relief in this case, would then he transactional , 
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problems be cured and if there were no disinclination on 
the part of the wr.ters and publishers to deal. 

In othe: words, as the question was put to these 
witnesses; it came out to mean a situation which would be 
identical to the kind of post relief situation which we pro- 
ject whick will occur in this market. 

In other words, after there is judicial relief 
which changes the status quo and this system which is self- 
generating in tarm3 of machinery is 1 will the 
market then function, the answer to thet of course is yes, 
it will. 

Dr. Staaiton's testimony in ceposition, Mr. Topkis 
made the point, it is in the ASCAP tricl brief, I think the 
reply brief, the last statement, that Lr. Stanton said that 
he will insist that in a per use systen or an injunct: n 
system, producers of programes come irto CBS with the rights 

already cleared and I really guess I fail to understand the 


significance that ASCAP attaches tc that statement. 


removed by injunction or in a per use system, it will be 


the producers 3 Sipes also testified vho will be given by 
CBS the responsibility to license performance rigb:s directl 


It is only natural that they do that. They 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
Obviously, in a system which ASCAP has been 


license or buy all other program elemerts. 
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Music performance rights is the only exception. 
This does t make the per use license a non-use license 
as Mr. Topkis has referred to it. I simply do not under- 
stand why it would be. The per use license would be for 
the benefit, obviovsly, of the network. This is the means, 
the machinery by Wich producers can obtain the music per- 
formance rights if they need it, either through the mechani 
of the per use license, the reservoir оп a direct basis. 

We have been through all of that and I don't 
want to rehash all that evidence. I simply comment on this 
because I think th» term non-use license is really a non- 
secquitur. 

TH COURT: All right. 

Gentlemen. Ready to hear w:.tnesses. 

MR. TOPKIS: Your Honor, we will cal our first 
witness of our presumed proceedings, Mc. Salvatore Chiantia. 

MR. HRUSKA: Your Honor, wile he is approaching 
the witness chair, as I say, your Honor, we do have the hold- 
over from last Mav of Miss Preston's testimony. Cross 
axamination of Miss Preston had not been comple*s3 and of 
course we had not started redirect examination. 

Miss Preston, I understand, would be available 
tomorrow morning if we can wrap up her testimony then. 


THE COURT: Let's talk about it at a break in the 
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2 | proceedings and I'll be glad o consider that. 
3 MR. HRUSKA: iso. There is the question of the 


4 | CBS documants which at perhaps some early point we can 


in 


| 
| offer in evidence. 
| 
j 


THE COURT: All right. 


ч 


GILL 


— 
* 
rr. 


=o 


—— 
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SALVATORE CHIANTIA, called as 
a witness by the defendant ASCA?, being firs* 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. TOPKIS: 

Q Mr. Chiantia, at breakneck speed, will you 
take us through ycur biography from the time let us say 
that you were in collecte? 

A Yes. 

I attended the City College of New York. ї 
attended St. John's Law Schoo) I was graduated froa 8t. 
John's. I was acmitted to the bar shortly thereafter. 
I then estered the armed services. 

Q When was that? 

In 1941. 

THE COURT: Which is that? When you were 

the bar or the armed services? 


I was admitted to the bar in 1941, your 


THE COURT: Same year as I was. 
THE WITNESS: That's right. 
Q About a year later I went into the Army. 


served in the Army for about fíve years and came back. 
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And I worked with thelaw firm of Miller and Miller for a 
short while. At least until 1947. In 1947 I joined 
Leeds Music Corporation and I have been there ever since. 

Q Leeds Music Corporation, was that а publicly 
held enterprise? 

A No. It was a privately owned company. 
Subsequently it was acquired by MCA, in 1965. 

Q And what was the business of Leeds Music 


Corporation when first you joined it? 


A It was a music publisher. | 
Q It was privately owned? | 
A Yes, sir. 

Q Did you have an interest in it? 

А No, sir. 

Q And you say it was sold to MCA in 1965? 

A January 1, 1965. 


Q MCA is a publicly held company? 

A It is. 

Q Is its stock traded anywhere? 

A On the New York Stock Exchange. 

Q And Leeds, I take it, is but one of its 
activities? 

A That's correct. 

Q Did you remain with Leeds after Leeds was 
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acquired by MCA or was there some reorganization that 
took place? 

А I remained with the company, уез. 

Q With Leeds? 


A I remained with Leeds when it was acquired by 


Q Would you tell us your career since that time 
with MCA or Leeds? 

A Yes. When Leeds was sold to MCA, I became 
vice president of MCA Music. 

Q What is MCA Music? 

A MCA Music is the company which was formed by 


MCA to hold all of its music publishing activities. 


And you were an officer of MCA Music? 


That's correct. 
What office did you hold? 
A Vice president. 
Q And did you remain vice president and are you 
vice president today? 
A No. Sometime later, about 1967 or *'68, I was 
made president of the music division of MCA. 


Q Does that embrace what formerly had been MCA 
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Yes. 


And so you are president of the music division 


That's right. 
Are you an officer as well of MCA, Inc.? 

A Yes. About a year or so later, I don't r 
exactly how long, I was made a corporate vice president 
of MCA, Inc.. 

Q And you are, I take it, head of the music 
division today? 

A That's right. 

Q You are responsible for supervising all of 
MCA's activities in the music field? 

A In the music publishing field. 

Q Would you tell us, please, what does MCA do 
other than publish music? 

A MCA is the parent company of Universal 
pictures. Universal Pictures ргойпсе theatrical motion 
pictures. It is also the parent company of Universal 
Television, which is perhaps the leading producer 6t 
of television moticn pictures. 

MCA is also the parent conpany of what is now 
called MCA Records, which was formerly called Decca 


Records. MCA is the parent company of a bank in 
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Coiorado. It is the paRent company of the MCA 
Development Company, which is a company which conducts the 
tours on the MCA lot, the Universal lot, that is; conducts 
the tours at Mt. Vernon and has recently acquired the 
right to conduct the tours in Yosemite National Park. 

MCA is also the parent company of a new 
company, MCA Technology, which holes the rights in a new 
audio-visual technique called Discovision. 

That's about it. 

Sounds like enough. 

Tell me, if you will, Mr. Chiantia, this season, 
the current season, how many TV series does MCA have or 
Universal TV? 


A I don't know exactly. We we about eight or 


On the air today? 

Yes. 

And do you do specials as well? 
Yes. Occasionally. 

60 or 9$0-minute special programs? 
Yes. 


And is eight or ten typical of your annual 


We are very proud of the fact that we have been 
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the leading producer of television motíon pictures for 
some time now. 

Q Now your responsibility is for music publishing. 


Would you tell us, please, what a music publisher as you 


perform the rule does. 


A Basically, a music publisher acquires musical 
material or the rights to musical material and exploits 
those rights. 

Q Could you expand on that a little bit, sir, 
and tell us hów and where you acquire musical material? 

A Music is acquired from many sources. It is 
either acquired directly from the writer or it is acquired 
from other corporations. Рог example, foreign companies 
will sell thier material to us for exploitation in this 
territory. Ve acquire it from corporations which exist 
in the United States, corporations which are formed, perhaps 
by an artist who writes his own material and then 
seeks someone to exploit the material. 

That's just about where we get the material. 
We also get material from our motion pictures, material 
which is written specifically for our motion pictures, 
and materiai which is written specifically for our tele- 


vision shows. 
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Q Do you uniformly acquire all music written 
specifically for your motion pictures and television 
shows? 

A Yes. 

Q And your motion pictures that are produced for 
theatrical exhibition initially but for ultimate, one might 
hope, television exhibition as well, is that correct? 

A That's correct. 


Q Now, you said that your sources include’ foreign 


suppliers. How do you get hold of rights to foreign 


music? 

A Well, a number of ways. I do a lot of 
traveling and in the course of my traveling, I hear material 
which I think is worthy of acquisition and I try to acquire 
it. In addition to that, we have officers around the 
world and they are on the lookout constantly for material 
and vhen they find material which they think is good, they 
acquire it for us. 

Q When you say acquire, what do you mean by that? 
What is it that you acquire? 

A Well, there are a number of ways of acquiring 
material. You can either acquire the copyright or 
you can acquire certain rights in the copyright or you 


can acquire the right to administer certain rights for a 
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stipulated period of time. 
And you have used all of those techniques? 

A That's correct. 

Q Could you give us some examples, tir. Chiantia, 
of the kind of foreign music that you specialize in, if 
you do specialize? 

A Yes. Over the years we have published 
songs such as A Man and a Vomán, Strangers ín the Night, 
C'est Si Bon, I Wish You Love, Domino -- I can't thínk of 
them all at the moment. But there vere quite a number. 

Q We'll make available a copy of the ASCAP 
works index and I am sure you could find others but do I 
gather from your listing thatyou specialize in popular, 
rather than serious or classical music? 

A Yes.  That'sour specialization. However, we 
do publish serious music. 

Q And wire do you get that from? 

A Well, we have had since 1944 a relationship 
with the Soviet Gcvernent. We were the exclusive and 
still are the exclusive representatives for their serious 
music in the Western Hemisphere. 

Q Of all Soviet composers? 


A ‘Yes, that's correct. 
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Q And so far as American created music is 
concerned, do you specialize in popular music or do youhave 
serious classical catalogs there? 

A We havea serious music amongst the American 
composers, yes. 

Q Sorry? 

A Yes, we do have some American composers 
represented in the serious music rart. 

Q Could you name a couple of them? 

A Robert Starra, Morton Sobotnick, well, those two 
are the most important. 

Q Now, Wouldyou tell us -- 

A Eli Sigmeister. 


Q Nobody will be hurt by being omitted so we'll 


A I hope not. 

Q One way of getting music that you didn't 
mention, Mr. Chiantia, is having a young kíd songwriter 
walk into your office and say, let me play something for 
you. Does that stíll happen? 

MR. HRUSKA: I object, your Honor. The 
questions of course have been very leading and it's been 
backgrouná so I haven't objected bet I think now ve are 
getting closer to something of substance and I would 
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request that the questions not be leading. 
THE COURT: Well, I can't believe in a 
sopuisticated group of this kind it can't be a secret 
one way or the othe: whether people come in off the 
street. They do or they don't. 
MR. HRU3KA: The question could be requested. 
What other way or bé other way. 
THE COURT: I don't like to use the nasty 
word first day out, but overruled. 

A Well, there are occasions on which people will 
come in off the street but that is becoming rarer and 
rarer. There was a time when that was the main source 
of material, writers coming in off the street, and 
playing their material for vs. 


THE COURT: Then you made a movie about 


THE WITNESS: That's right. 


But, that has become a rather rare occurrence. 
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Q Well, if you had to arrange in order your 


sources of music today, how would it run? 

A Well, I would have to say the main source of 
our material is now English and continental. 

Q And that i: of the material that you publish? 

A That is correct. 

Q Now, you said that you also get all of the music 
from your theatrical m ovies and your TV movies. 

A Yes, that's correct. 

Q Do you publish that music? 

А Yes, we do. 

Q When I say publish, I am using it in my perhaps 
simplistic understanding of the term. I mean do you actuall 
print copies of that music for pablic sale? 

A We do not print ү lle copier of the background, 
no. We print copies of any future mae that may be used 
in motion features. I took it you weze referring to popula 
songs. 

Q I was not solely. I curtainly meant to include 
popular songs but it was exactly tat. misunderstanding that 
I thought I had led you into and / wanted to straighten 
it out. So you co not actually make, what are they called, 


print versions or graphic versions of the background and 
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theme music which is prepared for your movie and TV shows? 
A I wouldn't say that. There are occasions on 
which we do actually print the theme music from,or our tele- 
vision motion pictures and indeed from our theatrical motion 


pictures and we try to exploit them. 


THE COURT: Is that distinct from back;round 


THE WTTNESS: Yes. 

Q Theme music is a melody that is identifiei with 
a program? 

A Yes, for example, the Mystery Movie theme which 
was written by Quincy Jones, we have printed that and we 
are making other arrangements of it for üchool use and ve 
are trying to get as many recordings as possible. There 
is a recording on it currently and — excuse me, that wis 
by Henry Mancini and Mancini himself has contemplated a 
recording of it. 

Q I think I interrupted you, Mr. Chiantia. 1 
was asking you to list in order the sources of your һаз1с. 
Can we go back to that? 

A Well, as I say, the main source of my popular 
materiel, popular songs today is English anë continental. 
We have a number of groups under contract. For example, 
Gilbert O-Sullivan, who is a very popülar composer, г 
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performer today, wə publish all of his material in the 
United States. The Moody Blues is a very popular English 
group, we publish all of their material in the United States 
and around the word. 

We have recently concluded an arrangement with 
Elton John, a very, very popular composer-performe-. As 
a matter of fact, І would characterise him as a super star 
and we are publishing his material around the world exoept 
for England. 

So that you will see that we have gotten a 
great deal of material from our English company . 

Q Next ia order after English sources, what 
would you describe as your source -- 

A Currently? 

Q Yes. 

A I would say that next in line vould be the 
material that we acquire from our motion pictures, tele- 
vision motion pictures and whatever material we can &cquire 
locally. 

Q And now you are referring, again, just tc 
popular music rather than cheme and background music? 

A Yes. 


Q You speak of material acquired locally. What 
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do you mean —- 

A Sorry, if we were referring to popular music, 
I would say the next greatest source would be material 
acquired locally. If you are talking about theme and 


background music I would have to put that up to Number 2. 


Q Let's talk, then, about music acquired locally. 


What do you mean by that? 

A Music acquired from composers. local composers 
here in New York and Nashville. In California. In 
Atlanta, Georgia. 

Q Incidentally, Mr. Chiantia, going back to theme 
and background music for a second, you said that it was your 
uniform practice to acquire the music that was used on your 
theatrical movies and Y7 movies. То your knowledge, is 
that an industry-wide practice? 

A Yes, I think it is. 

Q Coming again to these local creators of music, 
could you tell the Court, please, about the relationship 
or interrelation: 1p, if any, between the making of records 
today and publishing of popular music? 

A Well, ас I said, there was a time when song- 
writers would come to us and play their mAterial ara the 


publisher would be the fountainhead of all material. ihe 
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publisher would provide this materia’. to recording companies 


The situation has changed radically. Today we get very 


few visits from aathors and composers. We get approaches 
mostly from entrepreneurs. For example, a business manager 
of a performing group. A performing group which writes 
its own material. A business manager for that performing 
group would acquire that material in a separate company. 

He would then come to me or to other publishers and make an 
arrangement whereby I or other publishers would actively 
exploit that material. That is a very large source of ma 
ial today. 

Q Where does the record get made? 

A The record is made by the group itself and tha 
record is generally sold by the group to a recording company 
In other words, the performing group is what we call, for 
want of a better term, a self-contained group. They not 
only write the material, they perform it, thcy record it 
and they own all of the rights in the material which they 
create. Recorded material and soag material. 

Q How about -- well, you said, I believe, thzt 
MCA has a record company of its own. 

A That's correct. 

Q MCA records. 


A That's correct. 
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Q Do you publish all of the music which is 
recorded by MCA records? 
A Oh, no. 
THE COURT: Wait a minute. What do you mean by 
"do you," do you mean does Mr. -- 
MR. TOPKIS: Yes, your Honor. Does MC^ Music 
publish all of ths music which is recorded by MCA Records? 
THE WITNESS: No, sir. 
THE COURT: In other words, they record a iot 
of things that are not pulished by you? 


THE WITNESS: Correct. 


THE COURT: I see. 

Q And when a gropp, as you described it a moment 
ago, comes to you having made a record and says, we would 
like you to do the publishing or we would like to negotiate 
with you about doing the publishing, that group night or 
might not have released the record through MCA Records, is 


that correct? 


A That's correct. 
"m 
E Q So there is no necessary relationship tetween 
ш the two? 
23 

A No, there is not. 
24 

Q Now, you have, I beli.*_. a number of pv»lishing 
25 

| Mouses in the MCA Record -- :n the MCA Music family, is 
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that correct? 
A That's right. 


You have Leéds? 


And what others? 


Q 
A That's correct. 
Q 
A 


. Léedu, Pickwick. Duchess, Champagne. We 
now administer the rights of the Williamson catalog, Rogers 
and Hammerstein catalog. We administer the rights in the 
Spanka catalog, which is the Paul Anka catalog. We admin ist. 
the catalog of Management and Agency Musi.c, which is 
the company controlled by Tom Jones and !ngelbert Humperdink 
In that company you will find all of the songs written by 
Gilbert O'Sullivan. 

Q You said, sir, that you administer a number of 
people's work. 

A That's correct. 

Q What do you mean by that? 

A We don't own those companies which own those 
rights. Those companies are owned by other people and we 
are, in effect, caretakers of those companies. We fulfill 
the publisher's function with respect to those companies. 

THE COURT: You operate them, is that right, 


and you get a fee, I take it for that and they get whatever 
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profit is left? 

THE WITNESS: That is correct. The:e ax  ^i.y 
ways in which it is done. You either get a management fee 
plus a share of the profits or a share of the profits -- 
it is a competitive situation. 

THE CCURT: All right. 

Q When yousay that you administer or ;a81dle the 
compositions, exploit them, how do you exploit them, will 
you tick off the different ways, pleage? 

A Yes. Тһе traditional way, of course, is to go | 
to a recording company or to a recording artist and try | 
to persuade the recording company or the recording artist 
to record your material. Once that is accomplished, we 
try to get the record played, we assist the recording 
company in getting the record played. We have our own peapl 
on payroll wbo are specialists ia getting records played 

at radio stations. 
We print many editions of the compotítions so 


| that those editions can be circulated and can be played in 


i 

| 

| 

| è 

| many places where music is played. In other words, we do 


whatever we can tc expose the material, to get it played 
and ^» get it before the public. 


Q Sometimes print copies of it and attempt to 
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get those sold? 

A Yes. I made reference to that. We print 
many editions, we print piano editicns which are sold for 
use in the home. Marching band arrangements, concert 
arrangements, string band arrangements, stage band arrange- 
ments are all used in the schools. 

Q Yor mantioned that you had a number of publishi: 
companies. Leeds. Pickwick et cetera, to pull г tagline 
from a favorite joke of mine, why do you seed so many? 

A Well, again, in the case of MCA, a „umber СЇ 
these companies were acquired. Leeds was aoqni.ed, Pickwi 
was acquired. Duchess was acqu.-ed, : \ampagns had existed, 
it was owned by Decca Госогёв previously and when MCA 
Decca Records, it acquired Champag Music. 

MCA had a couple of comparies of its own. it 
had Hawaii Music, which was a BMI company, a repository for 
all television music written for MCA television productiors 


and it had a firm called Northern Music, which was an 


amalgam of many different kinds of music. Motion picture 


music, television picture music, feature songs which had 
been acquired durin, the course of the years. In effect, 
Northern had all kinds of music and all of these companies 
came together under the MCA banner at one point. 


Q So that you have companies which belong to 
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ASCAP and companies which belong to BMI? 
A That's correct. 
Q How do you determine which songs go into which 
companies or which compositions go into which companies? 
A Generally that is determined by the affiliation 
of the writer concerned. 
THE COURT: Toa mean if you get а song from 
an ASCAP writer, vou put it in ап ASCAP company and so 
on? 
THE WITNESS: That's corract. 


Q So I take it then that the sources of revenue 


of MCA Music include payments from ASCAP and BMI? 


A aru. 


A That's correct. 


^j 


тех 


Q And also you get revsnues from your success 


with records? 

A Correct. 

Q What other sources do you have? 

A The sale of sheet music and from other uses of 
the music. For example, the New York Times recently 
printed a book in which a great number of our compositions 
were inciuded. We received income from that source. There 
hage been occasions on which we have licensed some of our 
musical compositions for commercials. A very important 


source of our income is foreign. 
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Q What do you mean by that, sir? 

A Well, for example, we have companies around 
the world to which company we assign the rights in the 
music which we cortrol and those companies in foreign 
countries also accuire material locally and we get royalti 
from these foreigr companies. 

Q Mr. Chiantia, in general terms could you tell 
us, has there beer any noticeable trend in sheet music sal 
in recent years? 

A There was a time when the publisher's main sour: 
of income was the sale of piano copies. That, of course, 
disappeared somewhere zround the fifties. Since that tim 
the publisher has sold less in the way of piano copies but 
his sales have increased of collections. By a collection 
I mean an album of music, a collection of music. Perhaps 
10 or 20 compositions. 

THE COURT: You mean sales of sheet music in 
album form? 

THE WITNESS: Yes, have increased. 

MR. TOPKIS: Your Honor, I think I am ready to 
go to another subject. Would this be a good time for our 
morning break? 

THE COURT: І think it would be. 


(Recess. ) 
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BY MR. TOPKIS: 

Q Mr. Chiantia, just so the record may be quits 
clear, I almost said perfectly clear, but something grabbed 
me by the throat, you receive payments from ASCAP and 
BMI by reason of performances of your music on television, 
is thet right? 

A Yes. 

Q Now, óo you reoeive such payments not only for 
popular music and classical music and so-called feature use: 
of music but also for theme and background music? 

A That's correct. 

Q Sc that when you, that is, МСА, sell a film 
series, a television series to, let us say, CTN or ABC or 
NBC, in addition to the compensation which vou receive 
from the network, do you or do you not receive payments 
from Ic or BMI for the performance of the music conta 
on that film? 

A We do receive payments from ASCAP and BMI. 

Q For both featured uses and theme and background’ 

A That's correct. 

Q Now, Mr. Chiantia, you hold an office with an 
organisation called NMPA? 


A That's correct. 


Q That is the Natíonal Music Publishers Associati: 
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2 à A That's correct. 
| 
j | Q And you are, I understand, its president? 


+i A That's correct. 
5 Q For how long have you held that title? 
б х А Since about '67 or '68, І believe. 
Q Just let me ask y you this: : Was it before or af 
you first dealt with 3M? 
A My hecoming president, was that before or 
0 t after my -- I beceme president of men af tur I desit with 
| 3M. 
` | Q What is NMPA, sir? 
т А NMPA is a trade organization, a trade associa- М 
е tion. 
Q In whet activities does it engage? 
A It encages in promoting and protecting the 
legitimate interests of music publishers. 
| Q Canyou expand on that, sir, what are the legiti- 
| mate interests and how do you promote and protect? 


юу А Үез. The association is very active in seeking 


out infringers, mechanical and graphic infringers, for 


example. 
: Q Mecharical and — 
" A Graphic infringers. 


What is a graphic infringer? 
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A One who infringes on our exclusive right to 
print music. And a mechanical infringer is one who infringes 
on our exclusive right to license the mechanical reproduc - 
tion of music. For exampla, a pirate might be considered 
a mechanical infringer. 


Q What is a pirate, sir? 


A A pirate is a gentleman who -- 


Q Jack, the Ripper was a gentleman? 
A Well, a lot of them try to take on the cloak 
of respectability so I say the word gentleman advisedly. 

A pirate is one who reproduces recorded materia! 
of other companies without payment to those recording 
companies. And in many cases without payment to the copy- 
right owner. 

THE COURT: It sounds like a profitable busines: 

THE WITNESS: It cert inly is, Judge. 

THE COURT: When you ay that you go after in- 
fringers of our music, in that respect yo. аге talking about: 
the music of members of NMPA? 

THE WITNESS: Thet's correct. 

Q Does KMPA have any other functions, Mr. Chianti: 
A Yes. NMPA is the owner of the Harry Fox Agenc: 
The Harry Fox Agercy is an organisation which licenses on 


behalf of its clients the right to mechanically reproduce 
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the music owned by its clients. It also collects the 


money from recording companies and it also serves as an aud 


function. 
THE COURT: You are talking about Fox through- 
out? 
THE WiTNESS: Harry Fox. 
Q Does NMPA perform any other functions? 
A Besides promoting an protecting the rights of 


its members? 
Q No, do you have a legislative role, for example 
A Yes, of course. That comes ander the hsad 
of promoting and protecting the rights of its members. 
THE COURT: Do you lobby? 
THE WITNESS: Yes, we do, sir. We fight for 
legislation which would benefit our members and our iuthors 


and composers and we fight against legislation which would 


hurt us. 

Q Do many publishers or publishing groups belong 
to NMPA? 

A There are currently about 65 members, I would 


say of NMPA. 
Q Would that be publishing groups rather thin 


individual corporations? 
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A Yes,I would say they are publishing groups 
in some cases; individual members in other cases. 
Q Just in the interest of a complete record, does 


any publishing enterprise owned by CBS belong to NMPA? 


A No. They are clients, hovever, of the agency. 
Q Of the Harry Fox Agency? 
A Yes. 


THE COURT: April? 
THE WITNESS: April and Blackwood. 
THE COURT: When you talk abo-t publishing — " 
would MCA be considered a publishing group? 
THE WITNE: Yes, sir, because it owns more thi 
one publishing company. 
Q By publishing group we mean the family of pub- 


lishing ente. or.ses "»uder common ownership, is that right? 


A That's correct 
Q Does HMPA have any restrictions on admissions? 
A No. All that is required to become a member 


of NMPA is that you are a publisher, that you engage in the 


business of publishing. 


Q Does it have any joint activities with AGAC? 
A What do you mean by joint activities? 

Q I will take any definition you want. 

A The most recent example of joint activity is 
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combining to promote the passage of the copyright act and 


to promote the passage of the copyright extension b*11. 
THE COJRT: In other words, where your 
are coterminous, you would work together? 
THE WIINESS: That's correct. 
But you have no cngoing relationship with AGAC? 
No. 
Do you have any ongoing relationship with ASCAP? 
NMPA? 
Yes. 
No. 
BMI? 

A No. 

Q Now, you are a member of the ASCAP board of 
éirectors, Mr. Chiantia. When were you elected to tnat posi 
tion? If you remember. No need to rack your memory. 

A About 19 -- late 1968, early 1969. 

Q That, too, was after you had dealt on behalf 
of Leeds with 3M? 

A That is correct. 

Do you hold an; offices at ASCAL? 
Yes. 


What cres? 
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A Vice-president. 
Q How long have you held that position? 
A Oh, about four years or so. 


Q Is there a publisher-vice-president and a write 
vice-president of ASCAP? 

A I don't believe it ‘з so designated in the 
bylaws but generally what happens m a vice-president is 
selected from the publisher membership of the board. 

Q There have been some testimony here, Mr. Chiaat 
about a so-called  AGAC form of agreement between а song- 


writer and a publisher. Are you familiar with that documen 


A Generally, yos. 
Q Does your company on occasion use it? 
A Yer. 
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Do you use it uniformly? 
No. 
Q What other forms of contract do you use? 
A We have our own form of contract. We have 
two forms. One of which forms is used when we have a 
writer under contract exclusively to us and the other forn 
is used to pick up individual compositions. And, of 
course, compositions are acquired from other groups in which 
case there is no songerwriter's contract involved. The 
songvritar's contract will then exist between that song- 
writer and his group. 
Q Would you say that the use of the AGAC form 
is rising orfalling? 
^ In our case it is falling and I would check -- 


MR. HRUSKA!: I rose to object tc the question, 


your Honor, because I wanted to have it limited to MCA 


Music but I gather that Mr. -- 
THE COURT: I assume that's what you are 
talking about? 
THE WITNESS: Yes. 
In our case it's falling. 
Q The use of your contract forms, :a that rising 


or falling? 


SOJTHERN DISTRICT COURT REPORTERS 
UNITED STATES COUR’ HOUSE 
FCLEY SQUARE, N.Y. N.Y. 10007 TELEPKONE: CORTUNDT 74560 


Chisntia-direct 2883 


A To the extent that we are acquiring less 
compositions directly these days than we did formerly, 
I would say that the use is falling but in relationshi 
to the AGAC contract, I would say it's rising. 
THE COURT: Proper portion at least of the 


contracts you do use, you use more AGAC contracts? 


THE COURT: What are the reasons why you would 
use the AGAC contract at all or when -- 

THE WITNESS: The AGAC contract is used in 
those cases where the sorgwriter is a member of AGAC and 
in those cases we must use the AGAC contract. 

MR. TOPKIS: Your Honor, I have here the two 
forms which Mr. Chiantia has supplied me this morning of 


his standard form contracts, the two that he referred to. 


| 
| 
| 
| 
THE WITNESS: That's right. | 
| 
| 
| 
| 
| 


111 ask chat they now be marked for identification, I have 
just given them to Mr. Hruska "ho will doubtless want an 
opportunity to study them. We can discuss tiem after 
lunch. 

THE COURT: Mark them for identif.cation, 
please. 

(Defendant's Exhibits AX291 and AX292 were 

marked fox identification‘ 


Q Mr. Chiantia, do I gather these are the two 
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forms you referred to previously as being the standard 


forms in use -- 


A Yes. 
Q -- by MCA Music? 
A Yes. 
MR. TOPKIS: Miss Kearse calls to my attention 


it might be desirable to get the record which is which. 
291 is the one with the short paras 4 8 and 292 is the 
one with the long paragraph 8. 

THE WITNESS: One contract provides for the 


obligation to print certain material. The other contract 


does not. 
Q Otherwise are they identical? 
A Yes. 
Q Mr. Chiantia,have you ever read the complaint 


in thís action? 

A No, I saw it. I skimmed through it but I 
didn't read it completely. 

Q Well, you are aware, I take it, that CBS con- 
tends here that ASCAP writer and publisher members world 
be disinclined to deal directly with CBS? 

A Yes, I am avare. 

Q If CBS or a producer producing programs for 


“Г use came knocking at you door 
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THE COURT: Whose door are we talking about 


MR. TOPKIS: The MCA door. 
Q — would you be inclined or disinclined to engag 
in conversation? | 
MR. HRUSKA: Your Honor, I object to the 


question on the grcund that AL.CAP's attempt to disprove 


is impermissible under the stipulation. 

TH" Cc e: Well, I'm certainly inclined to 
see to i: that the stipulation is obeyed to the extent 
that it represents the understanding of both parties. 

I'm not prepared at this moment to rule and I hope I 
never have to, ^S to whether you understood the same things 
when you entered into the stipulation. Nor am I prepared 
at this moment *. "че whether the testimony which is now 
being adduced wouiu necessarily be inconsistent with the 
stipulation. You, however, protected your self on 

the record and I regard the question as one that will have 
to be determined in due course. 

MR. HRUSKA: Your Honor, so I may avoid getting 
up at each one of these points, may I have a standing 
objection along these lines? 

THE COURT: You may have a sitting objection. 
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MR. HRUSKA: That's even better,your Honor. 
I prefer that. 


THE COURT: Do you want to ask the question 


(Question read) 
I woulc certainly engage in conversations. 
Would you go so far as to engage in negotiations 

A It the conversation led to that, yes. 

Q You aro a member of ASCAP and you are affiliated 
with BMI? 

A That's correct 

Q Would that memr:rship and thet .fiiliation 
in any way block or hinder your willixgness to negotiate? 

A Not that I know of. 

Q Would you have any hesitancy at all that you 
would like to spread upon this record about negotiating 
with CTN or a producer working оп è show for CTN? 

A Well, to be quite honest, I would rather 
continue licensing through BMI and through ASCAP. It is 
a much more convenient form of licensing and it is a form 
which has served the publishers and authors and composers 
well and I see no reason to depart from it unless CBS 
comes to me with a proposition I just can't fuse. 


THE COURT: What do you mean when you say it's 
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more convenient to license through ASCAP and BMI? 

A The licensing of performing rights is ^ very 
complex situation. It would be very difficult for a 
publisner to license his performance rights uniformly 


throughout the country aad to police every use of those 


performances. It is a difficult task. That is not to 


say, Judge, that I believe that there are not cases in 
which a publisher cannct license directly. I think a 
publish can certainly license CTN directly or NBC or 
ABC because there we have a known quantity of stations 
which are in the network. They sre responsible organi- 
zations and it would be a fairly simple matter. 

However, I would not want to be put to the task 
of licensing every ballroom in the United States or every 
skating rink in the United States or indeed every theater 
in the United States. That would be difficult, indeed. 

THE COURT: Thank you. 

Q In saying that you can conceive no physical 
or pxactical bar to your negotiating with CTN and making 
a deal with them or with their producers, and I take it 
your answer does cover producers as well? 

MR. HRUSKA: I object to ths question, your 
Honor. It is a very leading question. There is in 


it ingredients which Mr. Chiantia did not specifically 
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THE COURT: Let me hear the question. 

(Question read) 

THE COURT: I don't think it's a conplete 
question but -- will you start again end let's see what 
we have? 

Q I think you just stated in response to his 
Fonor's question, Mr. Chiantia, something like that you 
could deal with CTN whereas you couldn't very well deal 
with every ballroom and theater and skating rink around the 
country. 

A That's correct. 

MR. HRUSKA: That is precisely what I object. 
to. For a lawyer to restate a witress' prior 
testimony, put it in his own lanauage and then have the 
witness agree to that reframing of testimony ~- 

THE COURT: As a practice, I don't think 
it's good, Mr. Hruska, but I can't say that I think Mr. 
Topkis has mischaracterized the testimony. My notes 
indicate that Mr. Chiantia indicated in answer to my 
question that there were distinct differences between 
his attitude towards the possibility of dealing 
directly with an outfit such as a television network on 
the one hand and the smaller entities such as hotela and 
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ballrooms and so forth on the other. That's all I 
understand Mr. Topkis to be recapitulating about. If 


you could ask the question without the recapitulation. 


€———————ÀMÀ — Ó—— 


—! —Á— — 


- 


SOUTHERN DISTRIC Г COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N. v., N.Y. 10007 *'ELEPHONE: CORTLANDT 7-4580 


2889 | 


T6 am | jbs Chiantia-direoct 

2 Q Is there any difference between you and other 
publishers in your capacity or incapacity to deal with 
CTA or its producers? 


NO. 


A 


6 MR. HRUSKA: I object to that question, your 
7 Honor. I do not think that this witness could testify 
about the capacity of all other publishers. 
1 ТНГ COURT: With all due respect to Mr. Chíantia, 
ol I think I will have to give it very limited weight but he 
L | is entitled to give us his opinion; he is an expert in 
| 


the field and you are going to have lots of fun cross- 


examining him on that point. 
MR. HRUSKA: Yes. That opens up à great deal, 


your Honor. 


| 
6 | Q Mr. Chiantia, you can sit back and wait for 


Armageddon but, meanwhile -- 


THE COURT: He is a lawyer. He kaows wnat to 


expect. 


^N 20 Q Mr. Chiantia, there was some tes t any here 
2 | from Mr. Sipes at the first part of the trial’ concerning 
1 
2 | the fact that CTN has a very substantial quantity of 


2% | programs already in tne can; that is to say, already 
| filmed and ready for exhibition, and he testified further 


that he was concerned that if CTN no longer had an ASCAP 
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license and a BMI license, CTN would have great difficulty 
in getting licenses for the performing rights of the music 
contained on that material, so to speak, in the can. 

ї would like to invite your comments, sir, on 
whether Mr. Sipes' testimony was accurate. 

THE COURT: I don't see how ne can. 

Q That is to say -- moe just expand, your 
Honor -- that is to say, in the event that CIN dropped its 
ASCAP license and there is included in its repertory of 
material in the can music on which MCA has the performing 
rights, wo d you please tell us how you would expect -he 
negotiations between CTN and MCA for those performing 
rights to bill? 

THE COURT: I take it the question really is 
the last sentence. 

MR. TOPKIS: Yes. 

THE COURT: That is, if CIN dropped its license, 
how would you expect to negotiate with CTN with regard to 
performance rights of music in the can? 

MR. TOPKIS: Right. 

A I would say that I would expect to deal no 
differently with that material than I would deal with 


material which CTN would want prospectively. 


Q Why is that, sir? 
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2 A Well, I assume that 1f CTN has no license with 


ASCAP, they are going to be knocking on my door or I will be 


3 
4 knocking on their dcor some time in the future for the use 
5 of my material and I certainly don't want them to s the 


6 door in my face, do I? 
7 Q Is there a question mark at the end of that? 
A Yes. 


Q Have you had any experience with networks or 
producers coming to you to negotiate for rights? I am 
not limiting myself to performing rights. 

A Yes. 


Q After a show was in the can? 


A Oh, sorry. I answered too soon. 


After a show is in the can? There may b- 


cases, Mr. Трркіз, and I am not quite sure of this, there 


may be cases where a producer of a television feature 


will come to us to ask for a syncnronization license and, 


in those cases, we would certainly negotiate. 


Now, I am thinking specifically of a show which 


was originally produced for television and some time 


subsequent to that the show was to go into syndication. 


We would certainly not withhold the license, although I am 


aware that at this time many of the shows get those license 


in advance. I would certainly not be indisposed to 
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granting a license under those circumstances. 

THE COURT: With regard to the actual history, 
So far I get the impression from your answer that there 
may have been, but you are not sure, one or two such 


instances and, in any event, it has been pretty rare, I 


take it. 
A No. In the early ©з they may have been оге 
quent, Judge. I am trying now to pinpoint the situ- 


at as and, quite honestly, off the top of my head I can't 
remember asy. 


Perhaps during the course ofthe testuwnony I 


hs 


will think of some. 

Q How about the Tonight show, Mr. Chiantia? 

A The Tonight show is a -- we have nevar refused 
any synchronization "icenses to the Tonight show. 

Q Are those always asked for after the show has 
been broadcast once? 

A I don't deal with the licensing directly, Mr. 
Topkis. My experience is that we nave never refused 
anyone any synchronization license, no matter when it was 
asked. 

—À I think Mr. Sipes used a term something like he 
was afraid of being held up. 
Have you ever held up anybody? 
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Hardly. 


MR. HRUSKA: І couldn't hear the answer. 


Hardly. 

MR. TOPKIS: Hardly ever is not what he meant. 

MR. HRUSKA: I would like to interpose an 
objection to the last question for the record. I was 
rising when the answer was given. It wes such a short 
question and a short answer ~~ 

тна COURT: Well, I don't think anybody can 
expect the answer or the question to mean very much. 
You tave to get down to specifics, you know. 

MR. TOPKIS: Yes. I agree. 

THE COURT: Clearly, it is a generalization 
at this stage. I don't know what Mr. Chiantia considers 
holding somebody up. 

WHE WITNESS: І was going to suggest trat, 
Judge. That's a relative term. 

Q Mr. Chiantia, there have been times wher you 
have d synchronization rights before a program маз in 
the can and there have been times when you sold synchron- 
ization rights after the program was in the can, is that 
correct? 

MR. HRUSKA: I object *» that. 


I would say -- sorry. 
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MR. HRUSKA: I object to the question again 
on the ground that it is counsel's restating a prior 
answer. It is not a question of whether counsel mis- 
characterized the prior answer, your donor. I believe it 
іе a question of counsel putting things a little moro 


succinctly perhaps than even this very sophisticated 


witness has dcne and cleaning up the record, making it 


just a little clearer. 

THE COURT: Well, unless it changes the quality 
of the evidence, I would be very glad to have the record 
cleaned йр and I really don't thiak that where is no jury 
involved and where we have lawyers astute enouch to regard 
the situation and a sophisticated witness, that we need 
be concerned about the formalities. 

MR. HRUSKA: This restatenent, I believe, was 
inconsistent with the witness' former testimony. My 
understanding of what the witness sail was that he did 
not specifically recall an instance in which synchrcnica- 
tion rights licenses had been granted after programs were 
put in the can. 

Mr. Topkis' question recharacterized the 
testimony in a way in which the witness would have 
indicated, had he agreed with that ques-ion, that he had 


such a recollection. 
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А Your Honor, may I help at this point? 
THE COURT: I wish you would. 

A I balieve the question here is whether a music 
publisher would take advantage -- let us discard the term 
holding up -- whether a music publisher would take 
advantage of a situation in which something has already 
been recor ed and a license is subsecuently sought. 

There have been any numper of .,ccasions when 
that has arisen in the licensing of mechanical reproduction 
and in the licensing of motion pictures, theatrical motion 
pictures. 
Very often, a theatrical motion picture will. |. 


made and the song recorded and the synchronization license 


is subsequently sought. In those cases, speaking for 
MCA, we have never held up anybody. We have never leen 
unreasonable. We have licensed. 
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In the cases of mechanical reproductions, 
there are cases in which recording companies actually 
record a song before ever asking for a license. IM hose 
cases we would certainly hold them up if we wanted to, 
but we don't because it would be bad business practice. 
There are some people in our business who mike 


a habit of being unreasonable. There are a number o: 


people. You mentioned Happy Dirthday before. Ther: 
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is another very famous person with whom I have done a 
great deal of business, who lives in Paris, who makes my 
life miserable because she refuses to allow me to license 
under certain circumstances. 

Well, those people are generally identified and 
people watch for them. Certainly in my business of 
being a music publisher I don't know of any company that 
has ever had to say, "Watch out for Chiantia or MCA; 
they get you". 

We know that we are in this business and we 
intend to stay in this business and the way we stay in dhe 
business is by establishing some kinc of a rapport and good 
will with our users and customers. 

Q Mr. Chiantia, would that rapport and good will 
apply as much to and advertising agency which had com- 
mercials in the can as to anybody else? 

A Well, certainly. 

Q Mr. Chiantia, you spoke of situations where you 
granted licenses to a record company after they had made 
the record. 

Of course, there is the so-called -- 

A Compulsory license. 

Q Is that what you were referring to or were you 


referring to something 3lse? 
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A Well, even the context of the compulsory 
license -- I am aware as we all are that there is a com- 
pulsory license -- but there are two Situations -- 

THE COUR?: Will you elucidate what you mean by 
the compulsory license? 

A Yes. Under the copyright law, a copyright: 
proprietor is obligated to license the mechanical reproduc- 
tion of his compos..cion to anyone once he grants the first 
permission. 

There аса cases, let us take the cases that come 
squarely within th: compulsory licensing provision, thae 
are occasions, and they are increasing lately, in which 


recording companies will record material especially for 


premiums or get material together for premium packages. 


Now, this is stuff that is already recorded, 
already inthe can and, indeed, in тагу cases the packages 
have already been put together. 

In that case, they come to us not for a license 
but for a reduced license. There are cases in which 
we will negotiate. 


I see г look of satisfaction on your face, Mr. 


But, there are times when we will give the 
rates, if there is a good reason to give them, and times 
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when we will refuss the rates but thet is purely a business 
decision. 

Now, there is another case: where a recorc may 
be made for the very first time. In that case, ard T 
must confess that those occasions were more numerous in 


the past than todsy, in those cases ve could certainly 


charge any tee we wanted to charge. We could charce 


З cents, 10 cents г record but we didn't do it becaus: it 
would be bad bus ir ess. 

We want the door to remain oper for us and 
you start holding up record companies or the people wi. 
whom you do business, you are in real trovbile. 

Q Mr. Chi.antia, you have heard discussion of 
So-called per use iicense. 

A Yes. 

Q And CB; Ss objective here. Are you fami.iar 
ith it in broad ‘:2rms? 

A Yes. 

Q On che savis of your experience wit! music 
publishiny down through the years, could you teil as, do 
you perceive алу advantages or disadvantages, diificulties 
or benefits, waici would flow from the adoption ог che 
per use license? 


THE COURT: Before you arswer that, Mr. Chiantia, 
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been pui = dt ier wit? s ses 
31% that ilr. Chiantis is proceedirg ол 
the same hypothesis that other witnesses have been zesked 


to proceec on 


to reac ix 

Jus: to be suce tzat he is tal x rng 
about the sam chat We are. 

Could we іс :.t: this way? 
the docuusnt chat C35 filed 

COURT: Do you want to iet hin read it” 

it occurs to me that I could ask 

him to read it over the nocn recess. 


THE COURT: 211 right. And then you bete 


put а copy before me, so I сап remence- what lt oe 


Mr. Chiantia, there has bzen testimony here 
from Мс. Arrow, I believe, and I am sera Mr. drusxa WALL 
straigntea me out if I misstate it, that you dealt with 311 
in 1964, is that correct? 
A That's correct. 
chat is, it is correct: that you deals with them? 
That's correct. 
MR. HRUSKA: I think the dete is not correct, 


your Honcr. 
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Let's jast ask M. 


cuestion. you 


А As I unc erstend the 
determine whether ] ileal: with Mr. Ar: or the И.с эга 
Miniag .:ictense in 1.954? 

Q Or at any otlier time. 


TUE COURT: Whenever it w33. 


А My answer is yes, I dic des with Mr. ro. 
(FE COU: As president cf Leeds or ач i935! 
as the marager of eds? 
A That's correct, sir. 
Q There has been something said a»5ou- your receiv- 


ү 


ing some kind ot $15,000 fee in connection with tha: ae Ain 


Will you sell us, please, ^c: chat came e bout? 


I will de very glad to. 


> 
é 
( 


3 


, 


in the coarse of negotizion it was e 12 1 ed 


to me Low the advences were made up 
Q Tae necociation with Mr. Ar) ow? 


A Mc. Arrow, that's correct. 


I kept telling Mr. Arrow -hat i wanted more 


money. t wanted more money than 339, 000. 


As ; recall, the advance s2 received was 930, 000. 


I kept &з111пс hin I wanted more than 830,000. He said 


jbs 
somethiac about no: teing abia to do i 
comnen ten ta £o other реооіє. 
Some tiae in 1965, I repeatad this to lr. Arrow 
and tola Mr. Arrow that Z was not satisi еа with 23). C00 


and I dia indeed want mora money and he said he could 


probably ust! : giving me ¿n additicna! $15,000 -n view 


of the great help I һаа beer to him in ‘the Mianrescta 
Mining project. 
Не said t. lat ne would have t» cisgaise 
а consultant's fee and the proof that. іс is пс 
fee is that it: was an advance гсёе 1156 tae 
earned on the contract. 
It was just another way of givi 
to indace me co go into the ргс::. aa 
c hesitated to testify to that »efore trie. 
because it was emcerrasing not only tc e but 4180 0 
Minnesota Mining but, since it comes uj and since rw 
been made of it, : think I better puc 
That i: exactly what it was. 
consulcaat's fee. 
If it lac. beer a consultant = 
have been an advance against our roys..v. 


Q So teels cot a 545,000 advance against 
royalties? 
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at the same tims a porforming right that wouid ba é d cision 
which the studio would have to make ind iot m, 

de Nur: Which studio? 
THE WI'UNSSS: Universa) Iie is.o" 

C 3o thet you would Da ccicarned only with toe 
popular music that would ns covired, tight 5e ccvaroc by 


the per use license, is that sight? 


А That's wigat. 
› і 0546 TREPOS ЕК: 
my ТАТ \' <Р ! 
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THE COURT: In other words,you are expressing 
no opinion as to what the effect of the withdrawa. of your 
entire catalog, i: it occurred, would be on theme and 
background composors, which is what I understood Mr. Topkis 
was aBking. 
MR. TOPKIS: Tbat's right. 
A Well, Judge, if I understand it correctly, 
if I were to sucoaed in convincing MCA to allow me to with- 


draw 211 puric, including theme and background, MCA might b 


| 
composer who writes the theme and background music a en 


faced with a situation inwhich it would have to pay a 


ly higher fee because in that case I would then be in a 
situation where I would be -- I am a bit confused here. I 
am terribly sorry. I am a bit confused. 


THE CURT: I think the question is this: I 


| 
| 
| 
| 


understand that you personally, and even your particular | 
branch of MCA wauld not make the decision as to whether | 
theme and background music was withdrawn or wouldn't in the : 
ordinary course of business. You suggested by your last | 


answer that maybe since it was & somewhat interrelated ques-- 


! 
t 


tion, the remainder of your catalog, that you might be -- 
but let's not worry how the decision is made. I don't think 
that is a part of your question. 


If the decision were made, in whatever js the 
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proper source of making that decision, within the MCA 
q.oup, to remove theme and background music from the per 
use license arrangement, do you have an pinion as to how 
that would affect the composers or MCA, I think you were 
Starting to say how it would affect MCA. 

THE WITNESS: In that case I think ЫСА would 
have to negotiate with a television station for a fee which 
would cover the use vf the music. Now, as мэ -~ аз I have 
learned, it is а very competitive market and іл many cases 
when MCA produces a television show, it very seldom gets 
back its full investment on that first run and I don't see 
how in that competitive market MCA could ask for more money 
to cover the use of the music. MCA would be faced with 

a situation where it might very well have to pay a compose 
more money to compose the background music for a particular 
series because th» composer might say, well, I probably 
won't be getting any performing fees. 

Q Mr. Сзіапёіа, in your view would the con- 
sequences of the adoption by CTN of a per use license 
be reasonably predictable or would it be very difficult to 
appraise them? 

A Well, the only thing that I can reasonably prud 


is what I have already stated, that if I were to withdraw 


my catalog from this per use arrangement my catalog would 
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be used only in those instances whenit was absolutely 
necessary to use it. 

Q And are there other areas in which in your view 
the consequences would be unforeseeable? 

A I would like to think about that a little bit. 


Q Well, I am afraid you are going to have to do 


зо very quickly because that is my last question. 


A If I don't think about it, I am sure it will 
com: out in cross-examination. 

MR. TOPKIS: Fine. If not I will come back to 
you. Thank you very much. 

MR. HRUSKA: Is .the order that CBS will cross- 
examine first and then BMI is to follow or do we start 
with BMI first? 

THE COURT: It makes no difference to me. 

MR. HFUSKA: I just jumped up and then it 
occurred to me. 

THE COURT: Do you suggast something else? 
Maybe it would make more sense for both defendants to exami: 
first. 

MISS KEARSE: I have no questions at this time. 

THE COURT: All right. 

CROSS-EXAMINATION BY MR. HRUSKA: 


Q Mr. Chiantia, I must say you confused me with 
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last series of answers on the per use systcm and maybe 


it is attributable to the fact that you didn't have perhaps 
as much time to study that proposal as necessary, but let 
ask you a few questions on it. You saíd something about 
if you withdrew your entire ^atalog cf songs — by you I 
mean MCA Music and its various publishing subsidiaries and 
affiliates -- that composers would not get a performance 
fee. 


That, I must say, completely threw me. I don’ 


understand how you got to that point. Could ou perhaps 


A Can we separate the two -- popular nusic from 
theme and background music? 

Q Sure. Do it any way that makes it easier for 
you to answer. 

A With respect to popular music, in a pei use 
license scheme, if I were to withdraw my compositions, the 
only time at you would use my compositions, my popular 
compositions would be in those cases in which it was absolu 
indispensable for you to use them. To that extent my 
writers then would be deprived of performing ‘ees with 
respect to many of the compositions which are intirchangeab 
and which you could interchange very easily. 


You could substitute, for example, Misty, for 
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I'll Never Smile Again. And my composer of I'll Never 
Smile Again would lose that money. 

Now, in the present system where you have a 
blanket license, a producer of a program doesn't really giv 
much consideration to that. The first song that comes to 
his mind, maybe I'll Never Smile Again, and he will use it. 

Q Let ms back up a little bit. Ком I see what 


the problem is. First of all, do you understand that in tbe 


per use system proposed by CBS, you are under no compunction 


to remove your entire repertory. You can remove any one 
or some songs that you please, you understand thet? 

A Yes. 

Q Do you also understand that you can remove 
some of y ur compositions or any of your compositions from 
the per use reservoir for specific kinds of uses ind not fo 
other kinds of uses? For example, you can remove: composi- 
tion A from the reservoir for feature performance leaving 
it in for theme and background performances, youunderstand 
that? 


I understand it now. I didn't undart tand it 


I see. Do you also understand 
MR. TOPKIS: Excuse me, your Honor, before we 


leave that subject, do I understand that that is arother 
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modification of the per use proposal? 

MR. HRUSKA: That has beea with us, your Bonor - 

MR. TOPKIS: It is not in the per use proposal. 

THE COURT: I haven't read the exhibit in the 
last half hour -- 

MR. ЯКОЅКА: It is in there, your Honcr. Do 
you see it, Jay? 

MR. TOPKIS: No. 

MR. HRUSKA: Shall we hang up on this, your 
Honor. This isar t which has been briefed before, it 
has been mentioned before, it is -- 

MR.TOPKIS: What does CBS want? 

THE COURT: I will proosed as if Mr. Hruska 
is correct here. If it turns out that he is not, we will 
have to make whatever -- 

MR. TOPKIS: But the problem, your Honor, is 
that Mr. Chiantia had a document that does not contaín that 
provision. 

THE COURT: The purpose of his reading that -- 
nobody is claiming he was wrong or right. There is no such 
thing as far as the expert is conoerned here, the sole 
reason for my asking that he read it was so I would be able 


to determine what assumptions he had in mind whenhe was 


testifying. If Mr. Hruska wants to ask him about other 
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assumptiocas at the moment I will allow him to do so and we 
will clear up hereafter whether that is actually part c£ 
the record or it isn't. 

MR. HRUSKA: I just mentioned this was part of 
the Sipes' testimony. He said this on direct. 

THE CCURT: Gentlemen, I *hink we are going to 
have a lot of problems if we argue with each other about 
what happened six months ago. It is in the record or it 
isn't in the record. If it isn't in the record, counsel 
will be free to point that out to me at an ajpropriate time. 
Let's not hold up the witness. 

Q Mr. Chiantia, do you also understand that when 
you withdraw compositions, either entirely or for particula: 
types of uses from the per use reservoir, tha: you will 
have an opportuhity to send to CTN any inform tion vou care 
to send to CTN regarding those withdrawn compcsitions such 
as the namə of the person within your organization who 
is prepared to deal directly on performance rithts for that 
user, any pricing information that you may car: to provide 
CTN such as prices for particular -- minimum prices for 
particular types of uses. 

Are you aware of that, sir? 

A Yes, sir. 


Q Take a film program. Let's say a drumatic 
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program which contains a nightclub s ane and let us 
assume that the prodr of that program has made a decis 
inhis mind that he would like to use one of your compositio 
in that scene because it is appropriate for the scene. 
And he calls up the music clearance section 
in CBS, he gets a status report on your song X, and he 
learns that your song X has been withdrawn by you fro. the 
per use reservoir and he also learns that the name of the 
man within your organization who has been designated as the 
person to contact for a direct license is Mr. Sal Chiantia. 
Do you have any basis for concluding that that 
producer or somabody on his staff would not call you on the 
telephone at the number given in the information sheet that 
you have sent to CTN in order to negotiate rights for that 
song? 

A No, I have no basis for that. 

Q Indeed, in these circumstances somebody on the 
producer's staff is going to have to call some representati 
of yours to deal for sync) rights, isn't that true? 

A Right. 

Q And so іп this system the same call could 
accomplish both a negotiation for sync rights and for per- 


formance rights, isn't that true? 
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А Up to a poin-, yes. 
Q What is the point, Mr. Chiantia? 
A The point is very simple, Mr. Hruska. 
Q What is the point up to which or beyond which 


you feel this cauld not go? 

A If your producer calls for а sync ri¢ht and a 
performance right and the performance fee which I quote hin 
is considerably higher than the per use rate which nas been 
established by the Court or by negotiation, ke probably wil). 
not use my song unless that song is absolutely indispensable 

Q Isn't that competition? 

A I don't understand your system of competition. 

I will tell you what I understand by competition. 

Q Please do. 

A That means to me one thing. I get as much as 
I can for my songs and you pay as líttle as you can. 

That is competition to me. I don't believe that any sys 
in which I am trammeled in any way ін competition. If I am 
going to be trammeled, you be tramreled to the same extent. 
Let's talk about competition. Doi't take a license from 
ASCAP. Don't take a license from ASCAP at all and come 
directly to me for a license. Do you think for a moment 

I am not going to talk to you? Do you think for a moment 


I am not going to talk to you seriously about getting on 
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your network? Of course I am. But I don't like a syste 
where I have a ceiling that I have to compete against. Y 
have established a ceiling. And according to that, ;ou 
want to come back into court and renegotiate and lower the 
ceiling on the basis of your experience. 

I don't want to bid against a ceiling. Why 
not you bid against the ceiling? Why don't I put a ceiling 
on it and you bid against it. 

I will tell you something else. You want com- 
petition? Let me have the right to sell NBC my entire 
catalog if I please. You won't want that. That is 
tition. That is what I understand is competition. I 
don't understand that your system promotes competition at 
all. 

THE COURT: May I ask you what would prevent 
you from selling your entire catalog to NBC if you want to? 

THE WITNESS: I can sell it now, but I uader- 
stood that I wasn't supposed to do that. 

Q Do you think NBC is going to be paid for that 
right? 
A I beg your pardon? 

THE COURT: Wait a minute. You say you can do 

it now? And that you understood that ander the CBS propos 


you would not be allowed to? 
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THE WITNESS: That's right. 
THE COURT: We will check that out later. 
MR. TOPKIS: That is a legal matter, your Honor. 


THE COURT: I just wanted to understand Mr. 


Q You say now you could, you have the right to 
sell your entire catalog to NBC, is that right? 

A Right. 

Q Do you think NBC has any conceivable interest 
in buying rights, licensing rights to your catalog directly 
from you in today's world? 

A I have no idea. NBC is apparertly very happy 
with the system they have. They have been using it for 


a long time. 


Q NBC has a blanket license from ASCLP? 


А Right. 

Q Having . blanket license from ASCA", thereby 
having a blanket right to use your music, do you think 
NBC is interested in paying you, again, for that same right 

A No, but if NBC were to cease doinj busines s 
with ASCAP, cease having a blanket liuense, ‘t could very 
easily go and negotiate individual contracts in direct 


licensing. 
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Q You have the right now, Mr. Chiantia, I believe, 
to withdraw your entire catalog frum ASCAP, don't you? 

A That's right. 

Q Why don't you do that. If you withdraw your 
catalog from ASCAP, then you can negotiate with NBC? 

A I have no reason to do so. I am perfectly 
happy with the system we have now. 


Q Let's backtrack. You talxed about a osiling 


price in the per use system. To make thís simple, let's 


concentrate on one of your songs. Maybe to give it soms 
real live figure, just name one of the so gs in your catalocb, 
one of your popular good old standards? 

A I'll Remember April. 

Q I'll Remember April? 


A Yes. 
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Q You don't have a one-word name? I'll take 


that. 


"I Remember April," I a having difficulty with 


it. 


A Take "All Or Nothing At All." 


Q All right. 


Mr. Chiantia, you are not helping me. 


A That's not an offer. 
Q Let's call it April. 
Now, take your song, April. Now, assume that 


a per use system is inaugurated and you pull April from 


the per use reservoir. In other words, at this point in 


time, ASCAP does not have the right to license СТЯ to 


use April. 


Now, do you believe under those circums :ances 


that a ceiling price has been established for tne song, 


April? 


A No, but it has been established for songs that 


are interchangeable. 


For example, if I set too high a price for 


April, they could very easily use Misty has а ceiling 


price, you also reserve the right to go to the oublisher 


of Misty and try to get it at a lower rate, althow3i 


why that publisher would give you a lower rate is some- 
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2 thing I cannot unuerstand. 

2 Q If the song Misty has been left in the per use 
4 reservoir, let's assume that it has been left there because 
5 the price available to CTN and tae producers under the 

6 per use system for Misty is a price that happens to make 

7 that particular publisher happy. 

o A But, my deal fellow, you are talking about -- 

9 Q Let me finish the question. 

10 Let's assume for the sake of argument right now 
that that price is X dollars. That means that publishef, 
12 under my assux,cion, is quite content to sell that song 

13 for X dollars for television network use. 

14 Now, your approach by the television producer 
15 of the program that wants to use April -- in fact, let's 
16 say he tells you, "І can use Misty, which I think is 

17 fairly interchangeable with your song, for X dollars; 

18 what is your bid?" 

19 Now, would you explain to me how, in those 

20 circumstances, you feel that you are somehow being 

21 affected by a ceiling price? 

22 A Are you finished with the question? 

23 Q Yes, I am. 

24 A Let us examine why the publisher of Misty 

25 leaves his song in the ASCAP reservoir. He leaves it 
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because he knows if he removes it, his song is going to 


be ralegated to the same fate as I'll Remember April; 


that it is a song which can be easily interchanged, and he 


UK da . ^ ras no position. He cannot get the songs before CTA. 
n It is that simple. 
7 Q I quass what I am trying to get at, Mr. Chiantia, 


а is under the hypothetical situation I have just described, 
9 is there any difference from а situation in a competitive 
10 market where the publisher of Misty biđs X price and you 


1! are asked by the producer of the program to come up with 


12 your own price? 
13 | A Mr. Hruska, you keep talking about competition. 
14 You are tulking about something completely different from 
15 what I understand. 
16 The price of Misty is established in a context 
7 which you have developed. You have created conditions 

% 18 in which this so-called competitive world exists and I 
19 submit to you that that is not a competitive world. 
20 Q I don't believe the answer is responsive. 
21 A I think it is responsive because the question 
2 hecomes -- 
23 THE COURT: I am not sure whether this question- 
24 ing and answering can help to get us anywhere. It seems 
25 to me it is a arqument, primarily, of economic theory and 
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I don't think that even Mr. Chiantia holds himself forth 


as an economic expert. He is giving his reactions to 
what he believes would be his responses, if the situation 
of the requested per use program were in effect. 

So may I ask you this: 

At the present time Misty is priced at something 
by its publisher. 

A Under the present system, Judge? 

THE COURT: Yes, under any system, including the 
present system. 

However, it ig not priced by CBS, і! is not 
priced by the Court or anybe ly else. It is >гісеа 
independently by its own publisher or owner. 

Let's assume that is $10 or $50, or wiatever ~~ 
$100 -- I don't know what is a logical figure. 

CBS decides that that is rath^- high s» they 
come to you and they think April is something tha would 
be worthwhile, telling you, as Mr. Hruaka indicated before, 
that they are thinking of using M / ut they don't want 
to pay X dollars. 

Wnat would your present response be unde- those 
circumstances? Would you bid agains- that price that 
he mentions as being Misty's price? 


A Well, if I felt that the price were reasonable, 
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I would, sir, yes. 
THE COURT: And if you felt it weren't reason- 
able, you would not? 
A I would not, that's correct. 
THE COURT: Зо that in either event, not trying 
to paint you into a corner but to understand your point 
of view toward the subject, yov would, in effect, be 
bidding against whatever song he mentions to you and what- 
ever the price of that song was but it seems to me that 
the significant difference in your mind is that the price 
you are bidding against under the present system is a price 
that is set in so far as possible by the market and by 
independent forces. 
A That's correct. 
THE COURT: At least, as you view it. 
A That's right, sir. 


THE COURT: And the price you would be bidding 


against under the proposed arrangement would be, in effect, 
a fixed price? 


A That's correct. 


Q Of course, for performance rights, you don't 


set any prices at all, do you? 


A That's correct. 


Q That is all done through ASCAP? 
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Correct. 

You set prices on the movie rights? 

A Correct. 

Q Just one more small approach I would like to 
try and I will drop it. 

Assume 1л the movie rights field that the 
publisher of Misty had instructed the Harry "ox organization 
that for certain d-fined circumstances: 

"I will be prepared to license Misty for 

movie use at $500." 

А When you say movie use, do you maar. synchroniza- 
tion or performance? 

Q Both. It is now done, isn't it, Mr. Chientia, 
as basically one transaction in one document, both the 
performance right and the synch right? 

A That's correct. 

Q All right. That's what I mean. That is what 
I am talking about. 

And this publisher tells the Harry Fox 


organization in these circumstances, which he defines, 


"I will be prapared to license Misty for movie use for 


$500 and you don't have to «all me." 


Now, the producer of the film calls up the Harry 


Рох agency and they say, "I аа interested in Misty and 
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I am interested in April; get me bids," and Miss Mingle 
says, "Well, I know Misty is $500" and the producer says, 
"Well, I want a price on April," and so Miss Mingle cails 
you and she probably tells you that the producer was 
interested also in Misty and that the price is $500 for 


this type of time. 


Do you bid in those circumstances? 


A I would indicate what fee I wanted ard if I 
felt that the fee of $500 was too low, I would say count 


me out; I won't license. 


Q But you wouldn't feel that you were somehow 
operating under some artificial ceiling, would sou? 

A No, but that was the ceiling which -- that was 
the price that was fixed by the purchaser, himself. 
It was not imposed upon him by anyone. 

It's an open market. He has a right to get 
as little or as much for the song as he can. 

I have the same right. If he wants to give 
away his catalog and go to hell in a handwagon, that's 
his prerogative. That doesn't mean that I have to. 

If he continues to license Misty at $500, I 


don't know that he is going to have the catalog or Misty. 


Q You don't have the right with res[ject to non- 


dramatic performance rights to get as much ai the market 
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will bear fo. a television network use of your music, 


you? 

A I'm sorry. Would you repeat? 

Q I say, you don't have the right in the present 
system to get as much as the market will bear эп a tele- 
vision network use of one of your compositions. 

A That's right, I don't have. I give them to 
ASCAP and BMI, but I can withdraw it at any time, you 
understand that. 

Q Excuse me? 

A I сах withdraw that right at any time. If I 
decided that ASCAP and BMI were not getting enough, I could 
withdraw it. 

Q Since you raise that, let's explore that. 

Do you know the penalties for withdrawing your 
repertory from ASCAP? 

A I am not aware that there are any pena.ties. 

Q Are you aware of the fact that even if you with- 
draw ASCAP retains the right to license all users of music 
during the duration of the then outstanding ASCAP licensss 
to those users? 


A I am sorry. I don't follow that. 


Q I see. Well, let's take an ASCAP agreement 


with the All Industry Television Station Committee and 
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let's say that that contract runs four or five years, which 


I understand is really standard, and you withdraw that 


repertory from the ASCAP repertory within the first year 


that ASCAP — that agreement with the All Industry 
Committee. 

Do you understand that ASCAP has the right to 
continue to license all those stations under that agreement 
until the expiration of the agreement? 

MR. TOPKIS: There is no question about it, your 
Honor. It does. 

THE COURT: But the question is whether Mr. 
Chiantia understands that. 

MR. TOPKIS: І submit that that i; irrelevant. 

THE COURT: І am not sure it's ir-elevant. 

He has just talked about the right to withdriw and I think 
Mr. Hruska has the right to be sure that the witness 

understands what the limitations are on the right to with- 
draw and see whether that affects his attituce in any way. 

MR. TOPKIS: Okay. 

THE COURT: Do you understand the question? 


Yea, I do. 


Q And you believe you nafe the right to withdraw 
your repertory from ASCAP in the absence of y»ur writer's 


consent? 
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A Well, that is very, very serious legal question 


but I expressed an opinion when I went into the Minnesota 
Mining deal, as you recall. 

There is a question about that and if it really -- 
if push came to shove, I think I would have to consult 
counsel and do wat I think is right. 

Q Is the answer then you don't know? 

I don't know what? 

Q You now do not know whether you have the right to 
w ithdraw your catalog from the ASCAP reportory in the 
absence of your writer's consent? 

A I know one thing, that I can direct license and 
I have direct licensed and that is withdrawing the catalog 
with respect to that particular use, and I have done that. 

Q You have the right to direct a license for 
television use a song which was composed by an AGAC writer? 

A Under certain circumstances, yes. 

Q For television use? Is that your understanding? 

A NO. Under certain circumstances, if I get his 
permission, I have the right to license. 

Q I didn't say that, sir. I said without his 
conxent. 

Q I'm sorry. Without his consent, no. 


I take it you are talking about a feature use, 
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a feature use on television. 
Q Yes. 


A Yes. 


Q What about a thema aad background? 


A I can license L.ckgrcund music without „о 
ground use witnout піз permissior. 
" 72 he is an AGAC write-? 
A If he is an AGAC writer, that's correct, providim 
the song 1з less than ten years olc. 
Q Well, there is no point in debe ting it. 
A Well, no, don't debate it, read the agreement. 
I think you are in error, sir. The contract 
wil) speak for itself. 
THE COURT: You say provided the song is less 
tran ten years old? 
That's correct, sir. 


I believe you are talking about synchronization 


That's right. І am talking about ;ynchroniza- 


My question was addressed to performace rights. 
A I'm sorry. 
Q You testified this morning about the 65 sr so 


publisher-members of the NMPA. Incidertally, was there 
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d a name for the NMPA prior to its present name? 
| і 
| A Yes. It was called the Music Publishers | 
‘| Protective Association. | 
3 Q Do you know the former name of AGAC? | 
6 A Yes, SPA -- Songwriters Protective Association. | 

i 
г! MR. ТОРІ.15: And the Mafia is called the Honor | 
1 Society and can't we stop this nonsense. | 
?| MR. RUSKA: We will get vo the Mafia a little i 

i 
о | later on. | 

a i | ТЕЕ COURT: I used to practiųze law. I remember | 
2 what trade associations do. | 
is | Q I think Mr. Topkis put the question to you 
м i or you g уе the answer in terms of thexs ага some of those 
II 65 pubJl.shers who are really publisher grou»s. 

п ! 
[1 Isn't it the fact, Mr. Chiantia, that the vast | 
7! prep-aderance of those 65 are publisher grours as dis- 
8 | ti:;,uished from individual publishing companies? | 
18 | A I really don't know if that is the case. 
X | Cartainly that would be true with respect to, let's say, | 
23 | the 10 or 12 leading publishers, but I don't know that it | 


is the case with respect to the others. 
Q There are 10 or 12 leading publisher grops? 
A I would say so, yes. 


These separate publishing entities that you 
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referred to as being part of a publisher group, isn't 

it true that a large number of those separate entities are 
co-owned by writers of music? 

In other words, they would consist of a corpora- 
tion, half the stock of which or some portion of the stock 
of which is owned by the publísher and the other portion 
owned by the writer? 

A It's certainly not the case wiih MCA. It's 
certainly not the case with Warner Brothers. It's 


certainly not the case with Mills Music. 


It was cartainly not the case in tle Big 3. 


Perhaps you cn pinpoint it for me. 

Q Ycu know of none of the publishing coapanies 
of the pubi’sher groups you have just mentioned міс» are 
owned in part by writers of music? 

A I don't think that was your question. 

Q Yes. It is now my question. 

A No, that was not your question. I thiak you 
said hat in many of these -- 

THE COURT: Apparently there has been a failur? 

o* communication. 


Do you want to ask the question again, 


rore clearly? 


MR. HRUSKA: Yes. 
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